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HARVARD 
LAW REVIEW 


VoL. XXXVIII JUNE, 1925 No. 8 


THE BUSINESS OF THE SUPREME COURT OF THE 
UNITED STATES—A STUDY IN THE FEDERAL 
JUDICIAL SYSTEM 


ae tuibehtor ga 13, 1925, marks a new chapter in the history of 
the federal judiciary. The pressure upon Congress for 
relief from a volume of business that was seriously threatening 
the Supreme Court’s capacity to deal adequately with its appro- 
priate tasks culminated in the enactment of a law,’ drafted by a 
Committee of the Justices (hence known as the “ Judges Bill ’’) 
which drastically redistributes the powers of the courts in the 
federal system. These changes, which became effective on May 
13, 1925, Constitute the latest of a body of laws which, since 
the creation of the federal courts on September 24, 1789, have 
determined their structure and the content of their business. 
Because it is one in a series, full understanding of the latest 
Judiciary Act depends upon its setting in the series. It is the 
temporary culmination of a continuous process of empiric legisla- 
tion by which the federal judiciary has been adapted, more or 
less, to the changing needs of time and circumstances. The Act 
of February 13, 1925, will be no more permanent than was its 
most recent predecessor, the Circuit Courts of Appeals Act. If 
anything, changes in the future are likely to be more rapid than 
they have been in the past because the accelerated business pace 
of the country is reflected in the pace of the business of the 


1 Act of Feb. 13, 1925, 68th Cong., 2nd Sess., Public No. 415. 
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courts. A résumé of the Judiciary Acts of the past is therefore 
essential not merely to an effective appreciation of what the 
Judges Bill aimed at and what it is likely to accomplish, but 
also to help us better to understand old problems left unsolved 
and new ones that will emerge. We may thus be forehanded in 
grappling with the problems of practice that will inevitably arise 
under the new Act, and be prepared for the equally inevitable 
future legislation making new disposition of the federal judicial 
power. 

The mechanism of law — what courts are to deal with which 
causes and subject to what conditions — cannot be dissociated 
from the ends that law subserves. So-called jurisdictional ques- 
tions treated in isolation from the purposes of the legal system to 
which they relate become barren pedantry. After all, proce- 
dure is instrumental; it is the means of effectuating policy. Par- 
ticularly true is this of the federal courts. The Judiciary Acts, 
the needs which urged their enactment, the compromises which 
they embodied, the consequences which they entailed, the 
changed conditions which in turn modified them, are the out- 
come of continuous interaction of traditional, political, social, 
and economic forces. In common with other courts, the federal 
courts are means for securing justice through law. But in addi- 
tion and transcending this in importance, the legislation govern- 
ing the structure and function of the federal judicial system is one 
means of providing the accommodations necessary to the opera- 
tion of a federal government. The happy relation of States to 
Nation — constituting as it does our central political problem — 
is to no small extent dependent upon the wisdom with which the 
scope and limits of the federal courts are determined. What 
Ex-Justice Curtis said in 1864 holds true for our entire history; 
it is certainly true today. 


“ Let it be remembered, also, for just now we may be in some danger 
of forgetting it, that questions of jurisdiction were questions of power 
as between the United States and the several States.” * 


We venture another preliminary reminder. The federal judi- 
cial system is one. Each member of the hierarchy of its courts 


2 Curtis, Notice of the Death of Chief Justice Taney, Proceedings in Circuit 
Court of the United States for the First Circuit, 9. ’ 
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has its specialized difficulties. But, in the large, the system articu- 


lates as a system. The volume and nature of appellate work 


depends largely upon the intake of the mist prius courts. The 
facility with which business is dispatched by the Supreme Court 
and the quality of its output are only partly determined by the 
statutory limits of its jurisdiction, its rules of practice, and the 
quality of its membership and of its bar. Its work is largely 
predetermined by the jurisdictional ambit of the lower courts. 

It will be our purpose, therefore, to sketch rapidly the system 
of “inferior courts” which Congress from time to time estab- 
lished, the authority which was vested in them, and the scope of 
review over them and the state courts by which Congress con- 
ferred “ appellate jurisdiction ” upon the Supreme Court. This 
calls for an inquiry into lively issues of politics and policy, which 
were resolved by legislation bearing on its face no trace of the 
fierce controversies usually preceding enactment. Varying re- 
sponses were made to the need for courts as a result of westward 
expansion. Conflicting views were pressed in devising measures 
for absorbing the increase in the volume of business due to the 
general growth of population and to industrial development. In 
every case controversies were adjusted by compromise rather 
than by exclusive acceptance of competing conceptions regard- 
ing American federalism. 

A survey of the workings of the federal courts discloses three 
broad periods down to the recent enactment. The Civil War 
marks the close of one era; the establishment of intermediate 
courts of appeals in 1891 is the second dividing line. In each 
period the business coming before the Supreme Court is part of 
the story of the judicial business of the federal courts and will 
be treated as such. In addition, the litigation before the Su- 
preme Court, both appellate and original, the demands made 
upon the resources and time of that Court and the methods by 
which they have been met, raise considerations independent of 
the judicial system as a whole and will be dealt with independ- 
ently. We shall then be ready to consider the Judges Bill. 
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I. THE Pertiop Prior TO THE CiviL WaR 


I 


The First Judiciary Act has been so smothered in praise that 
its real significance has become obscured. Mr. Charles Warren’s 
recent investigation * into its history has happily helped to re- 
store perspective for understanding. One need not resort to 
the heightened rhetoric of eloquence and characterize the Act 
of September 24, 1789, as “ probably the most important and the 
most satisfactory act ever passed by Congress.”* After all, 
Congress about the same time wrote into law Hamilton’s pro- 
posals for dealing with the financial needs of the new nation, 
and not a few “ important ” and “ satisfactory ” measures have 
been passed since 1789. We pay Oliver Ellsworth’ and his 
associates ample homage by calling their handiwork a great law. 
The Act has three claims to greatness. It devised a judicial or- 
ganization which, with all its imperfections, served the country 
substantially unchanged for nearly a century. Through super- 
vision over state courts conferred upon the Supreme Court by its 
famous Section Twenty-five, the Act created one of the most 
important nationalizing influences in the formative period of the 
Republic. But the transcendent achievement of the First Judi- 
ciary Act is the establishment for this country of the tradition of 
a system of inferior federal courts. 

Familiarity with political institutions breeds indifference to 
their origin. Never having been without inferior federal courts, 
we assume their inevitability. To leave the enforcement of rights 
under the “ Constitution and Laws of the United States ” wholly 
to the courts of the states, with appellate review by the Supreme 
Court, was a possible alternative. No other English-speaking 


3 See Charles Warren, “ New Light on the History of the Federal Judiciary 
Act of 1789,” 37 Harv. L. REv. 49. 

4 See Henry B. Brown, “ The New Federal Judicial Code,” 36 A.B.A. Rep. 339, 
345, quoted in Charles Warren, supra, 37 Harv. L. Rev. at 52. 

5 The Senate committee that drafted the Judiciary Act consisted of Ellsworth 
of Connecticut, Paterson of New Jersey, Maclay of Pennsylvania, Strong of 
Massachusetts, Lee of Virginia, Bassett of Delaware, Few of Georgia, and Wingate 
of New Hampshire. See 1 Ann. Conc. 18 (Apr. 7, 1789). 

8 See Charles Warren, supra, 37 Harv. L. Rev. at 65. In the Virginia Ratify- 
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union (not to deal with nations nurtured in legal institutions 
radically different from our own) has a scheme of federal courts.’ 
Most significant of all, the Australian Commonwealth, although 
it followed the theory of the American Constitution and its 
details in many instances with “ pedantic imitation,” * has.thus 
far departed, from the American example by not availing itself 
of the power vested in its Parliament to create “ other federal 
courts ” ° than the High Court provided for by its Constitution. 
The American judicial experiment — for the Judiciary Act 
was avowedly experimental *®°—is thus unique in character. 


ing Convention Pendleton suggested that Congress’ “ first experiment will be, to 
appoint the state courts to have the inferior federal jurisdiction.” See 2 ELxiot’s 
DeBaTES, 380. On Mar. 2, 1793, a resolution was introduced in the Senate to 
amend Article III of the Constitution so as to enable Congress to vest the judicial 
power of the United States “in such of the State courts as it shall deem fit.” 
See Charles Warren, “ Federal Criminal Laws and the State Courts,” 38 Harv. 
L. REv. 545, 550, note ro. Maclay first was of the opinion that not only must 
the entire grant of the judicial power in the Constitution be vested in a federal 
judiciary, but also that the very grant excluded state courts from assuming juris- 
diction over such subject-matter. See Mactay, SKETCHES oF DEBATE IN THE 
SENATE OF THE UNITED STATEs, 87. 

7 The British North America Act vests in the Canadian Parliament “ the es- 
tablishment of any additional Courts for the better Administration of the Laws 
of Canada,” besides providing for the organization of a General Court of Appeal 
for Canada. See 30 & 31 Vict. c. 3, § 101 (1867). It was not until 1875 that 
a Supreme Court with criminal and civil appellate jurisdiction throughout the 
Dominion was created. See 38 Vicr. (Can.) c. 11 (1875). The Union of South 
Africa Act provides for a Supreme Court of South Africa, and makes the several 
supreme and district courts of the Provinces provincial and local divisions of the 
Supreme Court. See 9 Epw. VII, c. 9, $$ 95, 98 (1909). The Australia Constitu- 
tion Act provides that “the judicial power of the Commonwealth shall be vested 
in a Federal Supreme Court, to be called the High Court of Australia, and in such 
other federal courts as the Parliament creates, and in such other courts as it in- 
vests with federal jurisdiction.” See 63 & 64 Vict. c. 12, §71 (1900). The High 
Court of Australia was organized under the Judiciary Act of 1903. See 1903 
ComMMoNWEALTH Acts, No. 6. Inferior courts have not been added to the federal 
system. 

8 See Higgins, J., in Australasian Temperance and General Mutual Life Assur- 
ance Society, Ltd. v. Howe, 31 C.L.R. 290, 330 (1922). See also Hiccins, THE 
AUSTRALIAN COMMONWEALTH Preface. 

® See note 7, supra. 

10 While the House was debating the Judiciary Act, Madison, writing to 
Judge Pendleton on Sept. 14, 1789, adverts to defects of the pending measure and 
continues: “The most I hope for is, that some offensive violations of Southern 
jurisprudence may be corrected, and that the system may speedily undergo a 
reconsideration, under the auspices of the judges, who alone will be able, perhaps, 
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Like the Constitution itself, it was a response to the practical 
problems and controversies of our early history. In such an in- 
tensified form, at least, they were never present in the British 
federations when, from time to time, they came to construct 
their judicial systems." Sectionalism is primarily the explana- 
tion of the most important solutions and evasions of the domi- 
nant problems of American federalism.*** Further, the experience 
under the Articles of Confederation dominated the work of the 
Constitutional Convention at Philadelphia. The system which 
was established and the institutions which were derived from the 
powers granted by the Constitution were methods of dealing with 
concrete difficulties and fears revealed during the Confederacy. 
Such considerations and such experience explain the constitu- 
tional power to “constitute tribunals inferior to the Supreme 
Court ” and the prompt exercise of this power by the First Con- 
gress. All this is usually ascribed to the nationalist philosophy 
of the Federalist party and the adherence by the opposition to 
doctrines of local self-government. But it is important to em- 
phasize that the founders did not divide into two schools of 


to set it to rights.” See 3 Rives, Works or JAMES Mapison, 49-50. On Aug. 2, 
1797, Col. Davie wrote to Justice Iredell: “I sincerely hope something will be 
done at the next session with the Judiciary Act; it is so defective in point of 
arrangement, and so obscurely drawn, that, in my opinion, it would disgrace the 
composition of the meanest legislature of the States.” 2 McReer, Lire or IREDELL, 
335. Breckenridge of Kentucky during the debates on the repeal of the Act of 
1801 voiced the same sentiment when he expressed the view that the Act of 1789 
and all the legislation that followed upon it were but experimental and that these 
experiments should not be regarded as unalterable. See 11 Ann. Conc. 94 (Jan. 
14, 18or). 

11 See, e.g., Higgins, J., in Australasian Temperance and General Mutual As- 
surance Society, Ltd. v. Howe, supra, at 330: “If we could consider what is de- 
sirable . . . we might think that the jurisdiction given in matters ‘ between resi- 
dents of different States’ is a piece of pedantic imitation of the Constitution of 
the United States, and absurd in the circumstances of Australia, with its State 
Courts of high character and impartiality.” See also Starke, J., at 339: “Asa 
matter of history, this fear [of local influence prejudicial to non-residents seeking 
redress in the local courts] little grounded in point of fact in Australia, led to the 
passing of the provision in the Australian Constitution.” 

11a “We must frankly face the fact that in this vast and heterogeneous nation, 
this sister of all Europe, regional geography is a fundamental fact; that the Ameri- 
can peace has been achieved by restraining sectional selfishness and assertiveness 
and by coming to agreements rather than to reciprocal denunciation or to blows.” 
Frederick J. Turner, “The Significance of the Section in American History,” 
8 Wis. Mac. Hist. 255,275. See also TurNER, EssAyS ON THE WEST, passim. 
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abstract political philosophy. The generalized forms in which 
their political opinions were expressed were merely a spacious 
and more authoritative way of furthering the very concrete aims 
pursued by our early statesmen. 

Of all this the First Judiciary Act is a striking illustration. 
Trade requires dependable laws and courts. Maritime commerce 
was then the jugular vein of the Thirteen States..* The need — 
for a body of law applicable throughout the nation was recog- 
nized by every shade of opinion in the Constitutional Conven- 
tion.** From this recognition it was an easy step to entrust the 
development of such law to a distinctive system of courts, ad- 
ministering the same doctrines, following the same procedure, 
and subject to the same nationalist influences. The desirability 
of independent lower federal courts for this limited class of cases 


12 Nine-tenths of the population was engaged in agriculture, and this concen- 
tration of interests made the country dependent on foreign markets for manufac- 
tured articles. See Bassett, THe Ferperatistr System, 190. See also Apams, 
History OF THE Unirep STaTEs, 26; Dawes in the Massachusetts Convention, 
1 DEBATES, 74-76. 

13 See, e.g., Gorham in the Constitutional Convention: “ There are in the States 
already Federal Courts, with jurisdiction for trial of piracies &c. committed on 
the seas. No complaints have been made by the States or the courts of the States.” 
See 2 FARRAND, RECORDS OF THE FEDERAL CONVENTION, 46. Randolph in the Vir- 
ginia Ratifying Convention: “ Cases of admiralty and maritime jurisdiction can- 
not with propriety be vested in particular state courts. As our national tranquility 
and reputation, and intercourse with foreign nations, may.be affected by admiralty 
decisions, as they ought therefore to be uniform, and as there can be no uniformity 
if there be thirteen distinct independent jurisdictions, this jurisdiction ought to be 
in the federal judiciary.” See 2 Exrior’s Drpates, 418. It will be remembered 
that Edmund Randolph had objected to the lack of limitation or definition of the 
judicial power. See 2 FARRAND, Op. cit., 564; WARREN, THE SUPREME CourT IN 
Unirep States History, 8. Randolph’s earlier attitude seems, however, to 
have been in favor of as broad a basis of federal jurisdiction as the Constitution 
eventually adopted. See the Ninth Resolution offered to the Philadelphia Con- 
vention on May 29, 1787, 4 Extior’s DepaTes, 41. James Wilson in the Consti- 
tutional Convention was of the opinion that “the admiralty jurisdiction ought 
to be given wholly to the National Government, as it related to cases not within 
the jurisdiction of particular States, and to a scene in which controversies with 
foreigners would be most likely to happen.” See 1 FARRAND, op. cit., 124. See 
also Hamilton’s summary: “The most bigoted idolizers of State authority have 
not thus far shown a disposition to deny the national judiciary the cognizance of 
maritime causes. These so generally depend on the laws of nations, and so com- 
monly affect the rights of foreigners, that they fall within the considerations which 
are relative to the public peace. The most important part of them are, by the 
Present Confederation, submitted to federal jurisdiction.” THe FEepERAList, Lodge 


ed., 497-498. 
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found general concurrence or, at least, did not encounter vigor- 
ous opposition even from the Anti-Federalists.** 

A totally different but powerful influence behind the demand 
for federal courts was due to the friction between individual 
states which came to the surface after the danger of the common 
enemy had disappeared. In one aspect it gave rise to lively sus- 
picions and hostilities by the citizens of one state towards those 
of another as well as towards aliens." This fear of parochial 


14 Thus, Richard Henry Lee, who was hostile to the Judiciary Bill drafted by 
his Committee, upon its introduction in the Senate moved to restrict the jurisdic- 
tion of the federal courts to maritime cases. See Mactay, Journat, 85. Tucker 
of South Carolina in the House moved an amendment restricting the power of 
Congress to appoint inferior courts to courts of admiralty. See 1 Ann. Cone. 
762, 778 (Aug. 18 and 22, 1789). The 14th Amendment proposed by the Virginia 
Ratifying Convention limited the power of Congress in creating inferior federal 
courts to Courts of Admiralty. See 2 Extiot’s DrBates, 485. This was copied 
by the North Carolina Convention. See 3 Extiot’s DeBaTes, 214. The New York 
Convention proposed an amendment to limit the power of Congress to establish 
inferior courts wjth original jurisdiction to cases of admiralty and maritime juris- 
diction and for the trial of piracies and felonies committed on the high seas. See 
1 Exziot’s DepaTes, 353. See also AMEs, AMENDMENTS TO THE CONSTITUTION, 
1896 Am. Hist. Assn. REP. 153. 

15 See, e.g., Madison in the Virginia Convention: “It may happen that a 
strong prejudice may arise in some states, against the citizens of others, who may 
have claims against them. We know what tardy, and even defective administration 
of justice, has happened in some states.” See 2 Extiot’s DeBates, 391. Davie in 
the North Carolina Convention: “The security of impartiality is the principal 
reason for giving up the ultimate decision of controversies between citizens of dif- 
ferent states... . The tedious delays of judicial proceedings at present in some 
states, are ruinous to creditors. In Virginia many suits are twenty or thirty years 
spun out by legal ingenuity, and the defective construction of their judiciary. A 
citizen of Massachusetts or this country might be ruined before he could recover 
a debt in that state. It is necessary therefore in order to obtain justice, that we 
recur to the judiciary of the United States, where justice must be equally ad- 
ministered, and where a debt may be recovered from the citizen of one state as 
soon as from the citizen of another.” See 3 Extiot’s Desates, 144. The oppo- 
nents hotly contested the wisdom of this clause, arguing as they did that it cast 
discredit upon the State judiciaries: ‘“‘ Cannot we trust the state courts with dis- 
putes between a Frenchman, or an Englishman, and a citizen; or with disputes 
between two Frenchmen? This is disgraceful: it will annihilate your state judi- 
ciary: it will prostrate your legislature.” Mason in the Virginia Convention, 2 
Exxiot’s Desates, 387. The fear of prejudicial action by state courts is strikingly 
indicated by Section 11 of the First Judiciary Act. It gave the circuit courts 
jurisdiction of any civil suit where “an alien is a party.” See 1 Star. 73, 78. 
This grant, broader than that of the Constitution, was later confined by judicial 
interpretation to require that the.other party be a United States citizen. Hodgson 
v. Burbank, 5 Cranch (U. S.) 303 (1809). 
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prejudice, dealing unjustly with litigants from other states and 
foreign countries, undermined the sense of security necessary for 
commercial intercourse. Here was a situation which greatly 
concerned men of business. But mercantile and creditor classes 
were not crudely seeking to feather their own nests; their devo- 
tion to country was enlisted in an effort to fashion instruments 
of government adequate to secure and promote those individual 
rights for which independence had been won.'® One remedy was 
a system of national courts. The whole matter was put with 
candor and authority in the Pennsylvania debates on the Con- 
stitution by James Wilson: — 


“ But when we consider the matter a little further, it is not neces- 
sary, if we mean to restore either public or private credit, that for- 
eigners as well as ourselves, have a just and impartial tribunal to which _ 
they may resort. I would ask how a merchant must feel to have his 
property lay at the mercy of the laws of Rhode Island? I ask further, 
how will a creditor feel who has his debts at the mercy of tender laws 
in other states? It is true, that under this constitution, these particular 
iniquities may be restrained in future; but sir, there are other ways 
of avoiding payment of debts. There have been instalment acts, and 
other acts of a similar effect. Such things, sir, destroy the very sources 
of credit. 

“Ts it not an important object to extend our manufactures and our 
commerce? This cannot be done unless a proper security is provided 
for the regular discharge of contracts. This security cannot be ob- 
tained, unless we give the power of deciding upon those contracts to 
the general governments [sic].” ** 


But the comprehensive scope of action involved in this proposal 
— the vast field of litigation and of influence which the federal 
courts would draw unto themselves in the diversity of citizenship 
cases — encountered the opposition of those forces in the various 
states which, in pursuit of their interests as they saw them, 
favored restraint upon the commercial classes, both domestic and 
foreign. Here, then, was another phase of the central fight 
waged by those who wanted vigorous and extensive national 


16 See E. S. Corwin, “The Progress of Constitutional Theory Between the 
Declaration of Independence and the Meeting of the Philadelphia Convention,” 
30 Am. Hist. Rev. 511. 

17 See 3 Desates, 282. 


1 
] 
1 
] 
e 
a 
y 
n 
A 
Tt 
e 
st 
2 
y 
B. 
al 


1014 HARVARD LAW REVIEW 


authority, not because of any a priori notions of political science 
but as a practical remedy for the ineffectiveness of the Confed- 
eracy and the disintegrating tendencies of state governments.’* 
Finding the mind of Congress prepared for the creation of fed- 
eral courts, at least for maritime purposes, it was not too difficult 
for Ellsworth and his nationalist collaborators to achieve enlarge- 
ment for the jurisdiction of courts, the need for whose existence 
was recognized.*® 

The fiscal necessities of the Union constituted one of the 
powerful factors for the inclusion in the Constitution of the au- 
thority to establish inferior federal courts.”° When the Constitu- 
tion enabled the central government to secure ways and means 
for its subsistence by going directly against the individual citizen 
instead of depending on the largess of the states, it was inevitable 
that power should be written into the Constitution whereby the 
Federal Government could fashion its own judicial machinery 
for enforcing its claims and safeguarding its agents against the 
obstructions and prejudices of local authorities.** Reliance on 

18 See E. S. Corwin, supra, 30 AM. Hist. Rev. at 521. 

19 See Charles Warren, supra, 37 Harv. L. Rev. at 53. 

20 The Ninth Resolution proposed by Edmund Randolph to the Constitutional 
Convention included a clause extending the jurisdiction of the inferior federal 
tribunals to cases “which respect the collection of the national revenue.” See 
4 Exxiotr’s Desates, 42. Such a resolution was moved by Madison and Randolph 
and agreed to by the Convention on June 13, 1787. See 1 FARRAND, RECORDS OF 
THE FEDERAL CONVENTION, 223. A similar resolution was introduced by Paterson 
of New Jersey. See 1 FArRAnp, op. cit., 244. Hamilton’s proposition to the 
Federal Convention contained a similar proposal for the extension of the federal 


judicial power to “all causes in which the revenues of the General Government — 


. » . are concerned.” See 1 Hamitron, Works, Lodge ed., 333. In the discussion 
upon the Act of 1801 in the House it was urged that “it became the Government 
of the United States to organize the Judiciary in such a way as to insure an 
obedience to its laws, and to insure the faithful collection of revenue; that this 
last object could only be attained by the institution of Federal courts...” 10 
Ann. Conc. 878 (Jan. 5, 1800). 

21 See, e.g., Luther Martin before the Maryland House of Representatives on 
Nov. 29, 1787: “ They may lay direct Taxes by assessment, Poll Tax, Stamps, 
Duties on Commerce, and excise everything else —all this is to be collected under 
the direction of their own Officers . . . and should any individual dare to dispute 
the conduct of an Excise Man, ransacking his Cellars, he may be hoisted into the 
Federal Court from Georgia to vindicate his just rights, or to be punished for his 
impertinence. In vain was it urged that the State Courts ought to be competent 
to the decision of such cases: The advocates of this System thought State Judges 
would be under State influence and therefore not sufficiently independent.” See 
3 FarrANp, RECORDS OF THE FEDERAL CONVENTION, 156. 
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its own courts for the assertion of the federal authority was 
treated as a correlative to the substantive powers of government 
given to the new United States. This field of jurisdiction, how- 
ever, was not explicitly occupied until a little later.** The resist- 
ance to a powerful judiciary was too formidable to secure at the 
outset as broad a base of authority as the Federalists desired. 
To press for too much might have endangered what was for them 
an essential minimum. 

Thus, the most significant resultant of the conflicting forces 
which produced the Act of 1789 was a system of federal courts 
distributed throughout the nation. Congress, as is well known, 
divided the country into thirteen districts.** Rhode Island and 
North Carolina were still not members of the Union. For all the 
other states a United States district court was established, coter- 
minous with the boundaries of each state, save that Massachu- 
setts and Virginia were divided into two districts.** This restric- 
tion of district courts to respective state lines has been followed 
ever since, with one negligible exception.” A second tier of courts 
was provided for by dividing the country into three circuits in 
each of which a court, consisting of two Supreme Court Justices 
and one of the district judges of the circuit, was to sit twice a 
year in the various districts comprising the circuit.”° This gave 


22 See Act of Feb. 4, 1815, §8, 3 Stat. 195, 198. This section provided for 
the removal of suits from the state courts in cases against federal, military, cus- 
toms, and other civil officers acting under the authority of the Act, which provided 
for the collection of customs duties. It was to continue in force only for the period 
of the War. The Act of Mar. 3, 1815, § 6, 3 Stat. 231, 233, made similar provision 
for the removal of suits against customs officials for one year. The Act of Mar. 3, 
1817, §2, 3 Stat. 396, extended for four years the provisions of the above, re- 
stricting, however, the power to remove before final judgment in state courts. The 
_ Act of Mar. 2, 1833, $3, 4 Strat. 632, 633, authorized removal of all suits against 
officers of the United States on account of any acts done by them under the 
revenue laws. This section is part of the “ Force Bill” passed in reply to South 
Carolina’s threats of nullification. 

23 Act of Sept. 24, 1789, § 2, 1 Start. 73. 

24 Tbid., § 3. 

25 By the Act of Feb. 13, 1801, § 21, 2 STAT. 89, 96, a district was created out 
of territory embracing the District of Columbia and certain portions of the states 
of Maryland and V‘rginia. This Act was repealed on Mar. 8, 1802. See 2 Srar. 
132. The bill introduced by Harper of South Carolina on Mar. 11, 1800, provided 
for a similar disregard of state lines in the establishment of federal judicial districts. 
See note 66, infra. 

26 See Act of Sept. 24, 1789, $4, 1 Sra. 73, 74. 
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us our system of circuit courts which, with successive changes, 
persisted till January 1, 1912.°7 A Supreme Court, with a Chief 
Justice and five associates, headed the system.” 

The content of jurisdiction conferred on the new judiciary was 
very limited in comparison with what it now exercises. The 
substance of the business of the lower courts concerned admiralty 
matters °° and the miscellaneous litigation depending upon the 
citizenship of litigants.** They also had jurisdiction over penal- 
ties and forfeitures under the laws of the United States,** to- 
gether with a small number of criminal cases,** which was still 
more curtailed after the Supreme Court denied them jurisdiction 
over common-law offenses.*® Broadly speaking, to the circuit 
courts were allotted cases resting on diversity of citizenship, 
while the district courts became the admiralty courts for the 
country. A limited appellate jurisdiction over the district courts 
was also conferred upon the circuit courts.** The volume of this 
appellate business compared with their original jurisdiction is not 
disclosed by available data.** It could not have been very con- 


27 See Act of Mar. 3, 1911, § 301, 36 STAT. 1087, 1169. 

28 See Act of Sept. 24, 1789, $1, 1 STAT. 73. 

29 Jbid., § 9. 

30 [bid., § 11. 

81 [bid., § 9. 

32 [bid., §§ 9, 11. 

33 United States v. Hudson, 7 Cranch (U. S.) 32 (1812); United States v. 
Coolidge, 1 Wheat. (U. S.) 415 (1816). 

84 See Act of Sept. 24, 1789, §§ 21, 22, 1 Star. 73, 83. ’ 

85 This, of course, cannot be accurately estimated until the dockets of the 
federal district courts are studied and the results published. The figures sub- 
mitted by Jefferson to Congress on Feb. 26, 1802, are the only available data, 
so far as we know, as to the total business of the circuit courts. See 1 Am. STATE 
Papers, Misc., 319. The tabulation includes the cases docketed term by term in 
the circuit courts and those other courts exercising circuit jurisdiction from their 
establishment to the close of 1801. The totals follow: 


Court Causes Instituted Causes “ Depending” 
New York and Albany ............... 106 ° 
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siderable if later figures are a dependable guide to the earlier 
period.** The district and circuit courts were in practice two 
nisi prius courts dealing with different items of litigation. To the 
Supreme Court Congress gave appellate jurisdiction over all 
classes of cases which constitutionally could be reviewed, in addi- 
tion to the controversies arising under the “ original jurisdic- 
tion” conferred by the Constitution itself.*’ This appellate 
jurisdiction was fed by two streams, one running from the lower 
federal courts, the other from the state courts. We find not a 
trace at this early day of a suggestion for an appellate tribunal 
intermediate between the circuit courts and the Supreme Court. 
The volume of appellate business did not yet call for relief of 
the Supreme Court by limiting its appellate jurisdiction; and not 
till later did the circuit courts arouse hostility and fear because 
the vast power which they exercised was largely uncontrolled. 
These are problems which did not have to be met because they 
had not yet arisen. Legislation concerning judicial organization 


throughout our history has been a very empiric response to very 
definite needs. 


Eastern and Western Tennessee ....... 230 74 


Ohio and the western districts of Virginia and Pennsylvania were reported 
as unorganized. 
These totals are a correction of an earlier memorandum submitted by Jeffer- 
son. See note 79, infra. 

36 In 1820 a Senate Report gives a list of causes pending in the various 
circuit and district courts on October 1, 1819. See Sen. Doc. No. 134, 16th Cong., 
Ist Sess., Ser. No. 27. The total causes pending in the district courts were 1167, 
and in the circuit courts 2176, effectively illustrating the ratio between the original 
and the appellate business of the circuit courts. An interesting comparison in the 
growth of the circuit court business is given by figures for the May and October 
terms of 1837 of suits on the trial docket of the circuit courts and district courts 
exercising circuit court jurisdiction. The figure in this instance is 5492. No re- 
turns are given for Connecticut, Delaware, Ohio, Michigan, and Indiana, and the 
District Court for the Northern District of Alabama failed to have a term for 
that year. See Sen. Doc. No. so, 25th Cong., 3rd Sess., Ser. No. 339. 

37 See Act of Sept. 24, 1789, $$ 13, 25, 1 STAT. 73, 80, 85. 
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The system thus established hardly became operative before it 
was subjected to criticism. The controversy which began imme- 
diately and continued till 1869 ** centered round the circuit sys- 
tem. The core of the problem lay in the fact that three tiers of 
courts were operated by two sets of judges. The whole system 
pivoted on circuit riding by the Justices. This involved the very 
serious question of the capacity of the Justices effectively to dis- 
charge their duties both at Washington and on circuit; it no less 
seriously concerned the adaptability of such a system to the 
territorial expansion of the country. More territory implied 
more circuits. More circuits meant either more circuit riding for 
the Justices or more Justices for circuit riding. 


2 


The House of Representatives ordered an inquiry into the work- 
ings of the new federal judicial system immediately after it had 
been set up. To the Attorney General were referred “ such Mat- 
ters relative to the Administration of justice under the Authority 
of the United States, as may require to be remedied, and such 
Provisions in the respective cases, as he should deem advisable.” * 
The task fell to Edmund Randolph, Washington’s Attorney Gen- 
eral. He made his report on December 27, 1790.*° The most 
serious problem submitted in his “ enumeration of what I [Ran- 


38 See Act of Apr. 10, 1869, 16 STaT. 44. 
39 See House Resolution of Aug. 5, 1790, House JouRNAL, 289. 

40 This Report was printed as a separate document. It is also contained in 
1 Am. State Papers, Misc., 21. The Report was received by the House on Dec. 31, 
1790. House Journat, 346. On November 3, 1791, the House resolved to take 
up the consideration of the Report in a Committee of the Whole. 3 Ann. Conc. 
154. On November 4, 1791, it was referred to a special committee for considera- 
tion. 3 Ann. Conc. 156. On November 9, 1791, a resolution to the effect that 
the Attorney General be directed to report “such further information as he may 
be in possession of, relative to the operation of the Judicial System,” was agreed 
to. 3 Ann. Conc. 166. This resolution was discharged on November 30, 1791, 
when the Speaker laid before the House a letter from the Attorney General. 
House Journat, 465. The nature of this letter is not disclosed. On the same day 
the committee to whom the Report had been referred for consideration was dis- 
charged and another committee was appointed. 3 Ann. Conc. 216. On January 
6, 1792, Ames and Sturges were added to this committee. House Journat, 489. 
See also, Conway, Epmunp RANDOLPH, 143. 
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dolph] conceived to be the principal defects,” ** is involved in 
the circuit duties of the Justices. The arguments, pro and con, 
which he summarized constitute the stuff of a controversy lasting 
eighty years. They have never been stated more impressively 
nor more pithily than in Randolph’s report. 

Randolph argued that the work of the Supreme Court, if dis- 
charged to the full measure of its requirements, demands the 
entire energy and talent of its judges: 


“ Those who pronounce the law of the land without appeal, ought to 
be pre-eminent in most endowments of the mind. Survey the functions 
of a judge of the supreme court. He must be a master of the common 
law in all its divisions, a chancellor, a civilian, a federal jurist, and 
skilled in the laws of each state. To expect that in future times this 
assemblage of talents will be ready, without farther study, for the na- 
tional service, is to confide too largely in the public fortune. Most 
vacancies on the bench will be supplied by professional men, who 
perhaps have been too much animated by the contentions of the bar, 
deliberately to explore this extensive range of science. In a great 
measure then, the supreme judges will form themselves after their 
nomination. But what leisure remains from their itinerant dispensa- 
tion of justice? Sum up all the fragments of their time, hold their 
fatigue at naught, and let them bid adieu to all domestic concerns, 
still the average term of a life, already advanced, will be too short for 
any important proficiency.” ** 


Randolph heeded little the contention that circuit riding con- 
tributed to the equipment of the members of the Supreme Court 
by immersing them in the laws of the various states, which made 
for more vivid understanding of state legislation coming before 
the Supreme Court. To this day, the difficulties presented by 
the variety of state laws, embodying, as they frequently do, far- 
reaching state policies not revealed by a mere reading of session 
laws, are among the most subtle problems of Supreme Court 
adjudication.** The argument that circuit riding assured inti- 


#1 Rep. Atty. GEN. 1. 

42 Ibid., 7-8. 

48 The effect that familiarity with local problems has upon sunhios of the Su- 
Preme Court can, of course, only be guessed at. An interesting instance is afforded 
by United States v. Grimaud, 220 U. S. 506 (1911), in the Court. The case in- 
volved the validity of a delegation of legislative power to the Secretary of Agricul- 


| 
j 
d 
t- 

39 
n- 
st 
n- 
| in 
31, 
rake 
ING. 
era- 
that 
may 
reed 
eral. 
day 
dis- 

489. 


1020 HARVARD LAW REVIEW 


macy between the Supreme Court and the bar of the country and 
thus made for a cohesive administration of justice Randolph 
passed over in silence — an argument urged with increasing vigor 
as the country moved westward and left Washington less and 
less at the center.** All these considerations in support of the 
advantage of circuit work to the Supreme Court, were cavalierly 


ture in permitting him to establish rules for the regulation of the public forests. 
The statute had been held invalid by the District Court. 170 Fed. 205 (S. D. Cal., 
1909). The case was affirmed by a divided Court on appeal. 216 U.S. 614 (1910). 
Upon reargument the former decision was reversed without a dissenting vote. 220 
U. S. 506 (1911). Between the dates of the two decisions it is to be noted that Mr. 
Justice Van Devanter of Wyoming became a member of the Court. One can only 
surmise that his unusual familiarity with the actual problems involved in the ad- 
ministration of the public domain had its effect upon the later decision. Every 
body of laws has undisclosed assumptions and emphases not spelled out in words 
but familiar to those living under it. What the Supreme Court has said in cases 
arising under a system founded on Spanish law is, in varying degree, applicable to 
the views of outsiders on the legislation of the individual states. See, e.g., Holmes, 
J.: “ This Court has stated many times the deference due to the understanding of 
the local courts upon matters of purely local concern. ... This is especially true 
in dealing with the decisions of a Court inheriting and brought up in a different 
system from that which prevails here. When we contemplate such a system from 
the outside it seems like a wall of stone, every part even with all the others, except 
so far as our own local education may lead us to see subordinations to which we are 
accustomed. But to one brought up within it, varying emphasis, tacit assumptions, 
unwritten practices, a thousand influences gained only from life, may give to the 
different parts wholly new values that logic and grammar never could have got 
from the books.” Diaz v. Gonzales, 261 U. S. 102, 105-106 (1923). How un- 
fortunate unfamiliarity with local traditions can be is illustrated by the decision 
of the Supreme Court in Panama R. R. Co. v. Rock, 266 U. S. 209 (1924), criti- 
cized in 38 Harv. L. Rev. 499. See also Porter in the House of Representatives, 
23rd Cong., 2nd Sess., Feb. 23, 1835, 1 Conc. GLosE, 280. 

44 See, e.g., Buchanan in the Senate on April 7, 1826: “The importance of a 
full knowledge of the local law is greater in the Western States, than in the rest 
of the Union. ... By compelling the Judges of the Supreme Court to hold the 
Circuits, the knowledge they have acquired of the local laws will be retained and 
improved, and they will thus be enabled, not only the better to arrive at correct 
results themselves, but to aid their brethren of the Court who belong to different 
Circuits, and are, of course, deprived of an opportunity to acquire such informa- 
tion, except in that manner.” 2 Conc. Des. 416. In 1866 the editor of the 
American Law Review repeats the same sentiments: “The bill for re-organizing 
the Circuit Courts, we are rejoiced to say, did not pass... . The great objection 
to it is, that it relieves the supreme judges of all nisi prius duties... . It [this 
duty] must keep each judge’s knowledge of practice and evidence much more 
fresh and serviceable than it could ever be, were he never to preside at a jury 
trial. ... The consequent mingling and association with the bar all over the 
circuit keeps up an acquaintance and understanding between it and the bench 
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disposed of by Gouverneur Morris some time after Randolph’s 
report: 


“T am not quite convinced that riding rapidly from one end of this 
country to another is the best way to study law. I am inclined to 
believe that knowledge may be more conveniently acquired in the 
closet than in the high road.” *° 


To the extent that the federal system mingled appellate and 
nisi prius work for the same judges it followed, of course, English 
judicature.** Randolph next attacked evils which to him were 
inherent in the conflicting functions of such a system: 


“ The detaching of the judges to different circuits, defeats the benefit 
of an unprejudiced consultation. The delivery of a solemn opinion in 
court, commits them; and should a judgment rendered by two, be 
erroneous, will they meet their four brethren unbiassed? May not 
human nature, thus trammelled, struggle too long against conviction? 
And how few would erect a monument to their candor, at the expense 
of their reputation for firmness and discernment? 


which we should be sorry to see at all lessened.” 1 Am. L. Rev. 207. The same 
demand for association between the bench and bar is voiced again as late as 1922. 
See Henry C. Clark, “ Circuit Riding as a National Asset,” 8 A. B. A. Jour. 772. 

45 In the Senate on January 14, 1802, 11 ANN. Conc. 82. Stanley in the House 
on February 18, 1802, speaks to the same effect: “‘ Nine-tenths of the decisions of 
our State courts and Federal courts turn on questions of common law; yet has it 
ever been suggested that an American judge was incompetent to decide on common 
law questions, because he had not studied in England?” 11 Ann. Conc. 573. 

46 Randolph urged an essential difference between the situations confronting 
the two systems, concluding that the assize scheme “ cannot safely be the ground- 
work of our reasoning on the judiciary of the United States,” Report, 809. Web- 
ster in the House on January 4, 1826, recognizes that the scheme “ seems to have 
been borrowed from the English Courts of Assize and Nisi Prius,” but he adds: 
“Tt was founded on a false analogy. ... The English Judges at Nisi Prius, so 
far as civil causes are concerned, have nothing to do but try questions of fact 
by the aid of a jury, on issues or pleadings already settled in the Court from 
which the record proceeds. ... Here suits are brought, proceeded with, through 
all their stages, tried, and finally determined. . . . The Courts, indeed, were called 
Circuit Courts; which seemed to imply an itinerant character; but, in truth, they 
resembled much more, in their power and jurisdiction, the English Courts sitting 
in bench, than the Assizes, to which they appear to have been likened.” 2 Cone. 
Des. 873-874. It is of interest to note that many of the criticisms levelled at 
this time against the American judicial organization, were urged against the 
English circuit system in 1863. See Frederick Lawrence, “The Circuit System: 
Its Influence on the Administration of Justice and on the Interests of the Bar,” 
2 Jur. Soc. P. 735. 
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“ Jealousy among the members of a court is always an evil; and its 
malignity would be double, should it creep into the supreme court, 
obscure the discovery of right, and weaken that respect which the 
public welfare seeks for their decrees. But this cannot be affirmed to 
be beyond the compass of events to men agitated by the constant 
scanning of the judicial conduct of each other. 

“Tf this should not happen, there is fresh danger on the other side; 
lest they should be restrained by delicacy and mutual tenderness, from 
probing without scruple, what had been done in the circuit courts.” 4 


But Randolph exhausted neither the objections to the newly 
established judiciary nor did he do full justice to its merits. It 
was strongly urged that the personnel of the circuit courts made 
them ill-balanced tribunals.** The quality of the new district 
judges aroused wide scepticism.*® The superiority and prestige 


47 Report, 8. See also Bayard in the House on February 19, 1802: “It is 
possible that a judge of the Supreme Court would not be influenced by the esprit 
du corps, that he would neither be gratified by the affirmance, nor mortified by the 
reversal of his opinions; but this, sir, is estimating the strength and purity of 
human nature upon a possible, but not on its ordinary scale.” 11 ANN. Conc. 618. 

48 See, e.g., Bayard in the House on February 19, 1802: “I have ever con- 
sidered it, also, as a defect in this court, that it was composed of judges of the 
highest and lowest grades. This, sir, was an unnatural association; the members 
of the court stood on ground too unequal to allow the firm assertion of his opinion 
to the district judge... . In the district court he was everything, in the circuit 
court he was nothing. Sometimes he was obliged to leave his seat, while his asso- 
ciate reviewed the judgment which he had given in the court below. ... No 
doubt in some instances the district judge was an efficient member of this court, 
but this never arose from the nature of the system but from the personal charac- 
ter of the man.” 11 Ann. Conc. 621-622. See also Griswold on February 25, 
1802: “ Experience had confirmed the opinion, which has been long entertained, 
that such an association was unnatural, and whilst it destroyed the dignity of the 
district judge, necessarily lessened the respectability of the court itself.” 12 ANN. 
Cone. 769. 

49 Mason, in a letter to Webster of December 29, 1823, writes intimately about 
the quality of the district judges: “‘ For the business that ought to be done in the 
national courts, the present establishment does not afford a sufficient number of 
judges. I make no account of the district judges. When brought to act in 
matters of serious importance, as members of the circuit court, none of them, 
as far as I know, have been, or are of any value. Out of their own district 
courts they do nothing.” Himzarp, Memo or JEREMIAH Mason, 279. Talbot 
in the Senate on April 26, 1824, reverts to the same subject: “ The salaries that 
had been given to them [the district judges] had not always brought men of the 
first legal talents into the office of district judge; and he feared that, in many 
instances, they would not be competent to the nein of the duties.” 41 
Ann. Cone. 575-576. 
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of the Justices, so ran the argument, would overawe their asso- 
ciate district judges. On the other hand, their professional 
equipment for circuit business was questioned because of the 
constant shifting of the Justices from circuit to circuit. An 
itinerant bench was called upon to administer local law from 
New Hampshire to Georgia. Local law was in great danger of 
being expounded by Justices unfamiliar with local needs and 
local policies and by rotating interpreters.° The minimum 
requirements of uniformity and stability were thus greatly 
jeopardized. 

The circuit system had its vigorous defenders. The strongest 
claim, perhaps, was founded on the by-products of these federal 
courts as educative agencies. They served as symbols of the new 
nation, which would evoke and foster the attachments of the 
people to the still tenuous Union. This was a claim which 
Randolph could not ignore: 


“Tt may be urged that it will tend to impress the citizens of the 
United States favorably towards the general government, should the 
most distinguished judges visit every state.” * 


But he was unpersuaded: 


“Will not the judges of the circuit courts be adequate to their 
stations? 

“The supreme judges themselves who ride the circuits, will (if. 
indeed such a circumstance can be of much avail) be soon graduated 
in the public mind, in relation to the circuits; will soon be considered 
as circuit judges, and will not be often appreciated as supreme judges. 
When a discomfited party looks up to the highest tribunal for redress, 


50 See, e.g., Bayard in the House on February 19, 1802: “It was supposed 
that the presiding judges of the circuit courts, proceeding from the same body, 
would tend to identify the principles and rules of decision in the several districts. 
In practice, a contrary effect has been discovered to be produced by the peculiar 
organization of these courts. In practice we have found not only a want of 
uniformity of rule between the different districts, but no uniformity of rule in 
the same district. No doubt there was uniformity in the decisions of the same 
judge; but as the same judge seldom sat twice successively in the same district, 
and sometimes not till after an interval of two or three years, his opinions were 
forgotten or reversed before he returned. ... ‘The law ceased to be a science. 
To advise your client it was less important to be skilled in the books than to be 
acquainted with the character of the judge who was to preside.” 11 ANN. Conc. 
619, 621. ' 51 Report, 8. 
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he is told by the report of the world that in it every quality is centered 
necessary to justice. But how would his sanguine hopes be frustrated, 
if among six judges, two are most probably to repeat their former 
suffrages, or to vindicate them with strenuous ability; or if to avoid 
this, the wisdom of a third of the number must be laid aside? ” *? 


In fact, the Justices carried out the hopes that were entertained 
for them as inculcators of national patriotism. They utilized 
charges to the grand juries as opportunities for popular educa- 
tion. Jay, Cushing, Wilson, Iredell, all indulged in the practice.™ 
These “elegant ” and “ eloquent” speeches received wide pub- 
licity. Having a Federalist flavor with more or less pungency, 
they promptly aroused political opposition. That the Circuit 
Justices helped to further the Federalist cause there can hardly 
be doubt. That they helped to consolidate the opposition is no 
less clear.’ Criticism against the judiciary was accumulating 


52 [bid. 

53 See 1 WARREN, THE SUPREME Court 1n Unitep States History, 59-61. 

54 See 1 WARREN, Op. cit., 59, note; Brown, Lire or Oxiver ELLSwortH, 245. 
See Charge to Richmond Grand Jury, 3 CoRRESPONDENCE AND PAPERS OF JOHN 
Jay, 478; Charge to Grand Juries of the Eastern Circuit, 3 ibid., 387, to which a 
reply from the Grand Jury is appended: “The very Excellent Charge given to 
the Grand Jury of this District by his Honor the Chief Judge of the Federal 
Court, demands our thanks and particular attention; and that it may be more 
influential and impress the mind of our fellow citizens at large beg leave to ask 
a Copy of it for the press.” 3 ibid. 395. Numerous charges to grand juries by 
Mr. Justice Iredell with responses by the grand jury, invariably requesting a 
copy of the charge for publication, are to be found in 2 McRez, Lire or IrepeELL, 
347, et seq. 

55 Following an animated charge by Mr. Justice Iredell on May 22, 1797, the 
grand jury for the District of Virginia presented “ as a real evil the circular letter 
of several members of the late Congress, and particularly letters with the signature 
of Samuel J. Cabell, endeavoring at a time of real public danger to disseminate 
unfounded calumnies against the happy government of the United States . . . and 
to increase or produce a foreign influence ruinous to the peace, happiness, and 
independence of the United States.” This presentment was made without any 
reference to the court’s power to punish this as an offense but in accordance with 
a prevalent custom of making presentments of matters they esteemed public 
grievances. This action produced a retort from Cabell and the other Anti- 
Federalists attacking the entire judiciary. See 2 McREex, op. cit., 510. Jefferson 
contemplated an appeal to the Virginia House of Delegates to punish this action 
as a crime and drafted a petition to this effect. See 7 JEFFERSON, WRITINGS, 
Ford ed., 158, 166, 171. Iredell replied by a vindication of his action in the 
press, —conduct that even his friend, Governor Johnston of North Carolina, 
characterized as inappropriate in a Supreme Court Justice. See 2 McReg, op. cit., 
511, 515. 
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from friends, as well as enemies, of a strong federal bench. 
Ardent Federalists with increasing vigor urged Randolph’s pro- 
posal for separate circuit judges; the emerging Jeffersonian 
Party came to regard the federal courts as a political adjunct 
of the hated Federalists. The judicial system was drawn into 
the vortex of politics. 

The history of the federal bench in these early days is thus 
part and parcel of a fierce party strife. And yet the second major 
Judiciary Act — the law of the “ Midnight Judges ” — is apt to 
be treated too exclusively by historians merely as a piece of 
stupendous jobbery. Jobbery it was,°° but by no means the 
design only of hungry politicians, or the effort of a party to 
entrench itself on the bench after the country had sent it into 
the wilderness.*’ Behind the Act lay the pressure of solid pro- 
fessional conceptions regarding a judicature appropriate for the 
new country, reinforced by defects unmistakably revealed in the 
workings of the initial system. Randolph was prophetic. The 
evils which he anticipated the Justices experienced. Jay and his 
associates, as is well known, found impossible the circuit duties 
which the Act of 1789 imposed and demanded relief in unmis- 


56 The entire list of appointments was as follows: First Circuit — John Lowell 
of Massachusetts, Jeremiah Smith of New Hampshire, Benjamin Bourne of Rhode 
Island; Second Circuit — Egbert Benson of New York, Oliver Wolcott of Con- 
necticut, Samuel Hitchcock of Vermont; Third Circuit — William Tilghman of 
Pennsylvania, Richard Bassett of Delaware, William Griffith of New Jersey; 
Fourth Circuit — Philip Barton Key of Maryland, George Keith Taylor and 
Charles Magill of Virginia; Fifth Circuit —Thomas Bee of South Carolina, John 
Sitgreaves of North Carolina, Joseph Clay, Jr., of Georgia; Sixth Circuit — 
William McClung of Kentucky. Charles Lee of Virginia was appointed to the 
Fourth Circuit, and Jared Ingersoll to the Third Circuit but they both declined 
the appointments. See “The United States and the New Court Bill,” 10 Am. 
L. Rev. 398, 403. The partisan character of such appointments as Richard 
Bassett, Jeremiah Smith, Charles Lee, Jared Ingersoll, Oliver Wolcott, and Philip 
Barton Key is only too obvious. See CARPENTER, JUDICIAL TENURE IN THE 
Unirep States, 56. Richard Bassett, who had voted as presidential elector for 
Adams in 1797, secured his appointment through the influence of James Ashton 
Bayard, the great sponsor of the Act in the House. See Papers or JaMeEs A. | 
BayarD, 1913 AM. Hist. Assn. REP. 124, 125, 130, 143. As to the political affilia- 
tions of the appointees under the First Judiciary Act, see Bearp, Economic Oricins 
OF JEFFERSONIAN DEMOCRACY, 103. 

57 See, e.g., the critical study made by Professor Max Farrand and his correc- 
tion of the errors into which such historians as Channing, McMaster, and Tyler 
had fallen. “The Judiciary Act of 1801,” 5 Am. Hist. Rev. 682, 686. 
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takable language. “We really, sir,” they addressed Washington, 


“find the burdens laid upon us so excessive that we cannot forbexr 
representing them in strong and explicit terms. . .. That the task of 
holding twenty-seven Circuit Courts a year, in the different States, 
from New Hampshire to Georgia, besides two sessions of the Supreme 
Court at Philadelphia, in the two most severe seasons of the year, is 
a task which, considering the extent of the United States and the small 
number of Judges, is too burdensome.” °* 


In response to this memorial, transmitted to Congress by Wash- 
ington,” the Act of March 2, 1793,°° was passed, affording at 
least partial relief. Thereafter, only one Justice was required to 
attend each circuit.** Six Justices were thus available for three 
circuits. They were called on circuit, therefore, only once a 
year. This palliative eased matters very little.°* The con- 
ditions of the country still left this reduced circuit riding an 


58 See 1 Am. StaTE Papers, Misc., 52. 

59 This letter was laid before the Senate and the House by Washington on 
November 7, 1792. See 3 Ann. Conc. 611, 671. 

60 On November 21, 1792, a Senate Committee, consisting of Ellsworth, Strong, 
Monroe, Johnston and King, was appointed to consider the judiciary system. 
See 3 Ann. Conc. 616. On January 3, 1793, Ellsworth reported a bill from this 
Committee which was debated the following day. See 3 Ann. Conc. 625, 626. 
This bill, the basis of the Act of 1793, was passed by the Senate on January 8, 
1793, and placed before the House on the same day. See 3 ibid., 627, 802. The 
House amended the bill on February 18, and passed it in this amended form on 
February 20. See 3 ibid., 881, 884. The Senate again amended the bill on February 
25, and reported it back to the House. See 3 ibid., 655, 894. The nature of these 
amendments is not disclosed; but on February 27 the House agreed to the new 
Senate amendments and again amended the first section so as to allow one Su- 
preme Court Justice to hold the circuit court where the district judge had been 
disqualified by having been of counsel in the case or having had an interest in it. 
See 3 ibid., 896. This amendment was agreed to again by the Senate. See 3 ibid., 
659, 899. That this measure was a direct response to the complaint of the 
Justices is evidenced by the fact that the House Committee to whom the letter 
was referred on November 8, 1792, was discharged from further consideration 
upon the report of the Senate bill in the House. See 3 ibid., 675; House Journat, 
665. Mr. Warren holds a contrary opinion. See 1 WARREN, THE SUPREME CouRT 
in Untrep States History, 89. 

61 See 1 STAT. 333. , 

62 It did, however, induce Chief Justice Jay to remain on the bench. On 
February 17, 1794, the Justices again complained to the President. See 1 Am. 
Strate Papers, Misc., 77. This letter was placed before both Houses of Congress 
on February 19. See 4 Ann. Cone. 45, 457. In the House it was tabled, but in 
the Senate it was referred to a Committee who, however, reported that the matter 
be postponed to the next session. See 4 ibid., 109. 
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intolerable hardship.** The growing volume of the Supreme 
Court’s appellate business only intensified the conflicting drain 
which Supreme Court and circuit court work made upon the 
energies and capacities of the Justices. Time made Randolph’s 
analysis of the weakness of the circuit system more and more 
true. Dissatisfaction with the existing system was also fed by 
the desire of influential opinion to extend the scope of federal 
jurisdiction. The interference of local prejudices with the en- 
forcement of federal laws stimulated the proponents of a more 
comprehensive federal judiciary.** But no serious attempt look- 


63 Rev. A. Iredell in a letter to his brother, Justice Iredell, concludes that a 
“Junior Judge must lead the life of a Postboy.” See 2 McRes, Lire or IrepeExt, 
306. This picturesque phrase is often attributed to the Justice. See, e.g., 1 
WARREN, OP. cit., 86. On the other hand, when the circuit system was reéstab- 
lished by the repeal of the Act of 1801 the capacity of the Justices to attend to 
both their duties on circuit and in Washington is defended by a partisan pamphlet 
of the time: “To decide upon the ability of the judges to perform the service, 
let us consider the labours of one judge — judge Cushing for instance. The law 
requires of him to hold annually, in conjunction with the district judges, two 
sessions of a circuit court in each of the states of N. Hampshire, Massachusetts 
and Rhode-Island. — Ten days may fairly be computed the full length of a session. 
— The courts will then require sixty days. — His travel in going to and returning 
from those courts cannot exceed 480 miles, which allowing one day for each 20 
miles amounts to 24 days more. — A session of the supreme court will not require 
more than 21 days. His residence does not exceed 480 miles distance from the seat 
of government.— At the above moderate rate of travelling, there must be added 
48 days more, making the whole time while on expense and in public service, 153 
days, or a little over five months, for which service he receives $3,500 in each 
year. A less portion of time than he devoted to the public service while a judge 
of the state courts of Massachusetts. As to the sufficiency of an annual supreme 
court it cannot be doubted, when it is known that for ten years that court de- 
cided but 43 causes, and that at its last session the dockets consisted of 8 only, 
3 of which were decided.” See Prams TrutTH AND ALGERNON SipnEy, A VIEW 
AND VINDICATION OF THE MEASURES OF THE PRESENT ADMINISTRATION, 11-12 (1802). 
64 See Wolcott to Ames on December 29, 1799: “ The steady men in Congress 
will attempt to extend the judicial department and I hope that their measures will 
be very decided. It is impossible, in this country, to render an army an engine 
for government, and there is no way to combat the state opposition but by an 
efficient and extended organization of judges, magistrates, and other civil officers.” 
2 Gress, ADMINISTRATIONS OF WASHINGTON AND ADAMS, 316. Hamilton in a letter 
to Dayton in 1799 suggested the extension of the federal judicial system so as to 
provide for the appointment of justices of peace in each county of a state. See 
6 Hamitton, Works, J. C. Hamilton ed., 385. Per contra, criticism of the deci- 
sions of the federal courts became particularly marked during the period begin- 
ning with 1798 when a de facto state of war existed with France, and the courts 
in their decisions were suspected by the Anti-Federalists as having an anti-French 
bias. See 1 WARREN, op. cit., 156-167. 
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ing towards drastic reform appears until John Adams, in 1799, 
brought the matter before Congress.*° His recommendation cul- 
minated in the notorious Act of February 13, 1801. This 


65 See Message of December 3, 1799: “ To give energy to the government, it 
appears indispensable that the judicial system of the United States should be 
revised. It cannot but happen that numerous questions respecting the interpreta- 
tion of the laws and the rights and duties of officers and citizens must arise in 
this extensive country; on the one hand it is necessary that the laws be executed, 
on the other that individuals should be guarded against oppression; neither of 
these objects can be assured under the present organization of the judicial depart- 
ment.” See 1 MESSAGES AND PAPERS OF THE PRESIDENTS, 279; 10 ANN. Conc. 188. 
That the desire for judicial reform was claiming the attention of the Federalists 
is evident from the fact that prior to this time proposals had already been made 
on the floor of Congress. See the letter of Iredell to Mrs. Iredell of Mar. 31, 1796, 
2 McREE, oP. cit., 465. On December 24, 1797, Allen proposed a resolution in the 
House to amend the judiciary system, which resulted in a bill’s being reported by 
Bayard on March 1, 1798, supplementary to the Judiciary Act. See 7 Ann. Cone. 
757, 1116. This bill, providing for the trial of causes between two states in a 
neighboring state, was rejected by the House on March 15, 1798. See 8 ANN. 
Conc. 1267. On May 28, 1798, a bill from the Senate “altering and extending 
the Judicial Courts of the United States” was referred to a committee but con- 
sideration was postponed until the next session. See 8 Ann. Conc. 1835, 1876. 

66 See 2 Stat. 89. In the House, Harper from the committee, to which was 
referred so much of the President’s speech as related to a “ revision and amend- 
ment of the Judiciary system” on March 11, 1800, made a report and at the 
same time presented a bill “for the better establishment and regulation of 
the courts of the United States.” See 10 Ann. Conc. 623. This bill.provided for 
the division of the United States into twenty-nine districts, that disregarded both 
state boundaries and state names. It was said to have been prepared by Hamilton. 
See 1 WARREN, Op. cit., 186. The bill was debated in the House for three con- 
secutive days. On March 28, upon a motion to strike out the seventh section of 
this bill, whereby was raised a decisive vote, John Marshall “entered into a 
lengthy defence of the new system.” The motion, however, was carried. See 
10 ibid., 646. On the following day the proponents, realizing that the pivotal sec- 
tion of the bill had been defeated and wishing to avert the failure of the bill, 
secured the discharge of the consideration of the bill by the Committee of 
the Whole. See 10 ibid., 649. On March 31, another bill was reported from the 
same committee by Harper. See 10 ibid., 650. Upon Kitchell’s objection that the 
bill contained the same principles that had been embodied in the former one, its 
consideration was postponed until the next session. See 10 ibid., 666. However, 
on May 1, another bill was reported from the same committee by Harper, which 
was ordered to be printed. See 10 ibid., 694. During this session no attempt was 
made in the Senate to secure a complete revision of the judicial system. 

In the next session of Congress, on December 19, 1800, the bill which later 
became the Act of 1801 was reported in the House by Griswold of Connecticut. 
See 10 Ann. Conc. 837. Consideration of the bill by the Committee of the Whole 
began on January 5, 1801, when the motion of Eggleston to strike out that part 
of the bill dividing Virginia into two districts was lost. See 10 ibid., 891. On 
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measure combined thoughtful concern for the federal judiciary 
with selfish concern for the Federalist party. 

What was proposed and what prevailed was the entire elimina- 
tion, in accordance with Randolph’s view, of circuit riding by the 
Justices,®’ the creation of sixteen new circuit judges for the six 
circuits,°* and an expansion of the authority of the federal courts 
to the full limit of constitutional power.®® The stuff of Ran- 
dolph’s report was voluminously repeated in long debates both in 
the Senate and House.” His speculative considerations were re- 
inforced by arguments from ten years’ experience with the system. 
The opposition countered heavily with charges of spoils, politics, 
extravagance, and judicial entrenchment of discredited political 
doctrines." Moreover, by this time party lines were compactly 


January 7, a motion reducing the jurisdictional amount to $400 was lost by the 
deciding vote of the Speaker. The object of this provision was avowedly to de- 
feat the jurisdiction of the federal courts by placing the jurisdictional amount in 
excess of the quit rents alleged to be due to the assignees of the confiscated Fairfax 
estates. See 10 ibid., 897. On January 8, a motion of Nicholas to add a clause 
limiting the jurisdiction of the federal courts in suits by assignees upon promis- 
sory notes or choses in action to cases where jurisdiction could be assumed as if 
no assignment had been made, was carried. See 10 ibid., 899. Upon the motion 
of Harper certain sections which established a number of district courts with 
admiralty jurisdiction were struck out, and an amendment was prepared by 
Harper to establish additional district courts “with admiralty powers” “in the 
most maritime positions.” See 10 ibid., 899. On January 9 and 12, the House 
debated the salary that was to be paid to the various judges. See 10 ibid., goo, 
906. On January 13, the action taken on January 7 was rescinded and the juris- 
dictional amount reduced to $400. See 10 ibid., 907. Consideration was again 
resumed on January 16, and on January 20, 1801, the bill passed the House by 
a vote of 51 to 43. See 10 ibid., 912, 915. On January 21, the bill was reported 
to the Senate, where it was referred to a committee on the following day. See 1o 
ibid., 734, 735. On January 29, it was reported from the committee without 
amendment. See 10 ibid., 737. Debate was begun on February 4, and on Feb- 
Tuary 5, motions to reduce the salaries of the circuit judges were lost. See 10 
ibid., 738-740. On February 6, a motion to strike out the whole of the bill and 
insert provisions calling for the division of the United States into four circuits 
and the retention of the present circuit duties of the Supreme Court Justices was 
lost. See 10 ibid., 741. On February 7, the bill passed the Senate without amend- 
ment. See ibid., 742. 

87 See Act of Feb. 13, 1801, §§ 1-3, 2 Srar. 89. 

68 See Act of Feb. 13, 1801, § 7, 2 Stat. 89, 90. For the appointments to these 
circuits see note 56, supra. 

89 See Act of Feb. 13, 1801, § 11, 2 Srar. 89, 92. 

70 See, e.g., the use made of Randolph’s report on February 23, 1802, in the 
House, 11 Ann. Conc. 674-678. 

71 See, e.g., Claiborne in the House on January 9, 1800, expostulating against 
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formed; opposition to an enhancement of the authority of the 
federal judiciary was a concrete manifestation of a more far- 
reaching political division between the proponents and opponents 
of extension of federal power. Identifying the fate of party with 
the country’s salvation, as is the way of politicians, the Federal- 
ists regarded the impending election of Jefferson (not to speak of 
the alternative of an Aaron Burr) as the triumph of the mob.” 
Their best minds sought to insure the country’s safety by putting 
the country’s laws, at least for judicial administration, into the 
hands of worthy Federalists."* Panic, politics, and sound pro- 
fessional instincts had a brief victory. The law was doomed to 
repeal by the Jeffersonian Party,” so far as it was constitution- 
ally possible for them to undo the mischief.” The behavior of 


this “shameful profusion of public money.” See 10 ANN. Conc. goo. See also 
Nicholas of Virginia, 10 ibid:, 904. © 

72 The election of Jefferson, which occurred on February 17, 1801, was then 
impending in the House. See 10 Ann. Conc. 1028. 

78 See, e.g., Gen. Gunn to Hamilton on December 13, 1800: “ With this view 
of the subject, permit me to offer for your consideration, the policy of the federal 
party extending the influence of our Judiciary; if neglected by the federalists, the 
ground will be occupied by the enemy the very next session of Congress, and, 
sir, we shall see and many other scoundrels, placed on the seat of Justice.” 
See 6 Hamitton, Works, J. C. Hamilton ed., 483, quoted in 2 Bevermce, Lire 
oF JonNn MarsHALL, 548. For the partisan character of the appointments see note 
56, supra. 

74 Intimations that one of the first measures of the incoming administration 
would be the repeal of the Act of 1801 are scattered through the correspondence 
of this period. See 1 WARREN, THE SupREME Court In Unrrep States History, 
193; CARPENTER, JUDICIAL TENURE IN THE UNITED STATES, 60. 

75 The constitutionality of the repeal was, of course, the great point of discus- 
sion in both Houses. That the objection prevailed but little against party soli- 
darity is evident from the fact that only one member of the Jeffersonian Party, 
Eustis of Boston, deserted the ranks to vote against the repeal. See PAPERS oF 
James A. Bayarp, 1913 Am. Hist. Assn. Rep. 150. The argument advanced by 
Breckenridge, who led the fight for the repeal in the Senate, was that the courts 
being themselves only creatures of the legislature could be abolished as well as 
created at will. He denied the imperative duty of Congress to create inferior 
courts, and emphasized the point that Congress being able to abolish the court must 
also be able to abolish the judgeship. “It is a principle of our Constitution, as well 
as of common honesty, that no man shall receive public money but in considera- 
tion of public services. Sinecure offices, therefore, are not permitted by our laws 
or Constitution. By this construction, complete sinecure offices will be created.” 
11 Ann. Conc. 28. Mason summed up what he conceived to be the constitutional 
checks upon the independence of the judiciary in these words: “ A judge may say, 


I am not to be turned out of office by the President on the one hand, or starved — 


by the Legislature on the other. He may say to the Legislature, or to the Presi- 
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dent, and to both of them combined, you shall not turn me out of this office as 
long as it exists, to gratify your enmity to me, or your favoritism to another 
person; so long as the interest and convenience of the people require this insti- 
tution, they are entitled to my services.” 11 Ann. Conc. 64. The Jeffersonians 
also pointed to a precedent in this matter, namely, the abolition of the district 
courts of Kentucky and Tennessee by the twenty-fourth section of the Act of 
1801. It was admitted that the judges in this instance were promoted to circuit 
judges, but nevertheless the district courts were abolished. Gouverneur Morris 
tried in vain to stem the effect of this argument: “If the law be only defective, 
why not amend? And if unconstitutional, why repeal? In this case no repeal 
can be necessary; the law is in itself void; it is a mere dead letter.” 11 ANN. 
Conc. 81. In the House a novel construction was introduced: “I am free to 
declare, that if the intent of this bill is to get rid of the judges, it is a perversion 
of your power to a base purpose; it is an unconstitutional act. If, on the con- 
trary, it aims not at the misplacing one set of men, from whom you differ in 
political opinion, with a view to introducing others, but at the general good by 
abolishing useless offices, it is a Constitutional Act. The quo animo determines 
the nature of this act, as it determines the innocence or guilt of other acts.” 11 
Ann. Conc. 658. The constitutional as well as the political arguments make this 
debate one of the liveliest in the legislative history of the judiciary. At the time 
the chief speeches for and against the repeal were printed in pamphlet form and 
given great currency. They were published by Collier & Stockwell (Albany, 
1802), E. Bronson (Philadelphia, 1802), and Munroe & Francis (Boston, 1802). 
The leaders of the Federalist Party felt that the effect of the repeal was not 
only to turn the administration of justice over to the Jeffersonian rabble, 
but also to put the Constitution and its principles at the mercy of the legis- 
lature. In the Senate the debate had taken the turn of denying power in 
the judiciary to review the constitutionality of legislation. 11 Ann. Conc. 179- 
182. The repeal was generally lamented by the Federalists as the passing of the 
Union. Bayard wrote to Bassett on March 3, 1802: ‘‘ This day the constitution 
has numbered 13 years and in my opinion has recd. a mortal wound.” See Papers 
oF James A. Bayarp, 1913 Am. Hist. Assn. Rep. 150. Tracy of Connecticut dur- 
ing the Senate debate remarked: “I apprehend that the repeal of this act will be 
the hand-writing on the wall, stamping Mene Tekel upon all we hold dear and 
valuable in our Constitution.” 11 Ann. Conc. 58. Stanley in the House made 
an equally dire prophecy: “ This measure will be the first link in that chain of 
measures which will add the name of America to the melancholy catalogue of 
fallen Republics.” 11 ANN. Conc. 579. For an excellent review of the congres- 
sional debates, unfortunately marred by a partisan interpretation, see CARPENTER, 
Jupicta, TENURE IN THE Unitep States, 58-78. During the summer of 1802 the 
circuit judges who had been deprived of their commissions protested to Congress. 
These protests were given wide publicity, the document penned by Bassett being 
published in pamphlet form and widely distributed. On January 27, 1803, Gris- 
wold of Connecticut in the House moved to submit the petition of the judges for 
compensation to judicial decision but, despite the impassioned oratory of the 
Federalists, the motion was lost. 12 ANN. Conc. 427, 431, 439. See 1 WARREN, 
Tae SupreEME Court In Unirep States History, 224-226. On Jan. 27, 1803, 
the memorials of the judges were presented to the Senate by Ross and referred 
to committee. 12 Ann. Conc. 31. Morris on the following day made a report 
submitting a resolution that the President cause “an information, in the nature 
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some of the “ Midnight Judges ” during the summer of 1801,” 
together with the preliminary decision in Marbury v. Madison,” 
served only to intensify Jefferson’s ire.** The repeal came 
promptly on March 8, 1802.” 


of a quo warranto, to be filed by the Attorney-General against Richard Bassett, 
one of the said petitioners, for the purpose of deciding judicially on their claims.” 
See 1 Am. STATE Papers, Misc., 340. The resolution was hotly debated on Feb. 
3, 1803, and failed of adoption by a vote of 15 to 13. 12 ANN. Conc. 78. The 
constitutionality of the repeal was, of course, never settled judicially. Story 
expresses an opinion that the measure was unconstitutional. 2 Story, THE Con- 
STITUTION, 4 ed., 427-429. Bayard, however, in a letter to Hamilton of April 25, 
1802, quotes Marshall, then Chief Justice, as being of the opinion that the repeal 
was “ operative.” 6 Hamitton, Works, J. C. Hamilton ed., 544. See also Brown, 
PLuMER’s MEMORANDUM OF PROCEEDINGS IN THE UNITED STATES SENATE: 1803- 
1807, 103. The correspondence between Paterson and Marshall, when the latter 
inquired of him whether they should undertake the circuit duty that was imposed 
upon them under the Act of April 29, 1802, has been lately revealed by Mr. 
Warren and illustrates that Marshall did possess doubts as to the constitution- 
ality of requiring the attendance of the members of the Supreme Court on circuit. 
1 WARREN, OP. cit., 269-272. These doubts were resolved by the unanimous opin- 
ions of his associates that the constitutionality of this question must be regarded 
as settled by the contemporaneous usage of 1789 — an opinion that was later em- 
bodied into judicial doctrine. Stuart v. Laird, 1 Cranch (U. S.) 299 (1803). 

76 y WARREN, Op. cit., 194-200. 

77 y Cranch (U. S.) 137 (1803). This was a preliminary motion for rule to 
show cause why a writ of mandamus should not be granted to require Madison, 
then Secretary of State, to deliver the commissions which he withheld from William 
Marbury, William Harper, Robert Hooe, and Dennis Ramsay. 

78 See Brown, op. cit., 101; 1 WARREN, OP. cit., 200-208. 

79 See 2 Srat. 132. Jefferson in his message of December 8, 1801, called atten- 
tion to the judiciary system. “The Judiciary system of the United States, and 
especially that portion of it recently erected, will, of course, present itself to the 
contemplation of Congress; and that they may be able to judge of the propor- 
tion which the institution bears to the business it has to perform, I have caused 
to be procured from the several States, and now lay before Congress, an exact 
statement of all the causes decided since the first establishment of the courts, and 
of those which were depending when additional courts and judges were brought 
in to their aid.” See 1 MEssAGES AND PAPERS OF THE PRESIDENTS, 319. These 
figures were subjected to severe and searching scrutiny both in Congress and in 
the press. See, ¢.g., the Lucius Crassus letters of Hamilton commenting on Jeffer- 
son’s message. 8 Hamitton, Works, Lodge ed., 271. On February 26, 1802, dur- 
ing the debate in the House on the repeal Jefferson submitted a message correcting 
certain errors that he had made in his original statement. 11 ANN. Conc. 708; 
1 MESSAGES AND PAPERS OF THE PRESIDENTS, 325. See also note 35, supra. On 
January 4, 1802, Randolph in the House moved a resolution to go into a Com- 
mittee of the Whole and consider what alterations should be made in the judicial 
system. After a debate this resolution was referred to a special committee. 11! 
Ann. Conc. 362, 364. On January 6, 1802, Breckenridge in the Senate moved for 
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Short-lived as was the Second Judiciary Act, the ideas which 
it embodied, both as to the organization of the courts and the 
scope of their jurisdiction, long persisted and finally prevailed. 
It contained a program which for decades was intermittently 


the repeal of the Act of 1801, and his motion was seconded by S. T. Mason. 11 
ibid., 23. The consideration of the motion began on January 8 (11 ibid., 25), 
continued through January 12 (11 ibid., 46-58), January 13 (11 ibid., 59-74), 
January 14 (11 ibid., 75-99), January 15 (11 ibid., 99-116), January 19 (11 ibid., 
116-145). On that day Chipman of Vermont moved to have a committee ap- 
pointed to inquire into what alterations were necessary in the federal judicial 
system, which, upon the motion of Dayton, was put in the form of an amend- 
ment to Breckenridge’s original motion. The amendment was lost and Brecken- 
ridge’s motion was passed by a vote of 15 to 13, and a committee consisting of 
Anderson, Baldwin, and Breckenridge appointed to draft a bill for repeal. 11 
Ann. Conc. 145. Such a bill was reported by Anderson on January 22. 11 ibid., 
146. The debate was resumed on January 27, when a motion made by Dayton 
the day before, to refer the bill to a select committee to determine what altera- 
tions might be necessary in the judicial system, was carried by the deciding vote 
of the Vice-President upon division by the House. 11 ibid., 148. On February 2, 
Ross presented a memorial from the Philadelphia bar against repeal. 11 dbid., 
152. On the same day Breckenridge having given notice that he would move for 
the discharge of the select committee on the day before, introduced his motion, 
and the committee was discharged by a vote of 16 to 14. 11 ANN. CONG. 152, 
154, 160. On February 3, Ross’ motion to amend the repealing Act so as to ex- 
clude the third district was defeated and the final vote on the bill carried by 16 
to 15. 11 ibid., 160, 183. The bill, as thus passed, was received by the House 
on February 4 and, upon the motion of John Randolph, referred to the Commit- 
tee of the Whole. 11 ibid., 476, 480. On February 8, a petition of sundry mer- 
chants of Philadelphia was presented praying for repeal. 11 ibid., 483. The debate 
began on February 15, when a motion for postponement by Bayard was de- 
feated. 11 ibid., 518. A similar motion by Dennis for postponement was likewise 
defeated. 11 ibid., 521. On February 16, memorials against repeal were presented 
from the merchants and traders of Philadelphia and the Corporation of the 
Chamber of Commerce of the City of New York. 11 ibid., 522. A memorial of 
the New Jersey Bar against repeal was presented on February 17. 11 ibid., 545. 
A memorial for repeal by sundry inhabitants of Philadelphia was presented on 
February 18. 11 ibid., 568. A similar memorial was also presented on February 
20. 11 ibid., 629. The debate continued throughout the days of February 16 
(11 abid., 523-545), February 17 (11 ibid., 546-568), February 18 (11 ibid., 569- 
602), February 19 (11 ibid., 603-628), February 20 (11 ibid., 629-665), February 
23 (11 ébid., 665-721), February 24 (11 ibid., 721-746), February 25 (11 ibid., 
746-797), February 27 (11 ibid., 798-814), February 28 (11 ibid., 814-854), 
March 1 (11 ébid., 854-949). On that day a motion to strike out the first section 
of a bill was lost. On March 2 Bayard introduced several amendments, but they 
were all negatived. Griswold introduced an amendment which was also lost. 
11 ibid., 950-958. On March 3, Lowndes’ motion to postpone the consideration 
of the bill was lost. 11 ébid., 981. And on the same day the bill passed the 
House, without amendment, by a vote of 59 to 32. 11 ibid., 982. 
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pressed for reénactment.*° The Federalists would have found 
vindication in the Act of 1869 *' which drastically curtailed cir- 
cuit riding, in the Act of 1875 ** which vastly extended the do- 
main of the federal courts, and the Act of 1891 ** which created 
a new class of circuit judges. But these changes come at the 
end of a continuous process of tinkering, minor adaptations, 
temporary expedients, proposals for major reforms giving rise to 
influential debates — all the reflexes of the creaking of the judi- 
cial machinery because of its inadequacy to cope with the de- 
mands made upon it by changing circumstances. 


3 


The Jeffersonians repealed the Act of February 13, 1801, but 
they could not rest there. They had to face the same conditions 
that had moved the Federalists to reorganize the judicial system. 
They, too, had to provide for the needs of new territory; they, 
too, had to relieve the Justices from excessive circuit burdens; 
they, too, had to pass “ an Act to amend the judicial system.” “ 


80 The persistence of the 1801 scheme is seen not only in the numerous times 
in which the measure appeared in the form of a bill before both houses of Con- 
gress, but also in the attitude of professional minds of a later era toward the 
proposal. Mason on December 29, 1823, writes thus to Webster: “ But I prefer 
the second project in the report, which is to create circuit courts on the plan of 
those of 1801. The only objection against that mentioned in the report, is that 
those courts were tried and abolished. This rests wholly on party feelings. 
Whether these feelings have subsided sufficiently to do away the force of this 
reason, I cannot judge.” Hir~arp, Memoir oF JEREMIAH Mason, 279. Van Buren 
also remarks upon the persistence of the scheme: “ Several plans were considered 
one of which I will notice here because I think it involves a principle of great 
importance and because after repeated ineffectual efforts for its establishment it 
seems yet to have supporters in and out of Congress and will in all probability be 
again proposed. This arrangement separates the Justices of the Supreme Court 
from the performance of circuit duties and devolves them upon circuit Judges, 
to be appointed for that purpose, or upon the district Judges.” AUTOBIOGRAPHY 
or VAN Buren, 1918 Am. Hist. Assn. Rep. 218. 

81 Act of April 10, 1869, 16 Stat. 44. 

82 Act of Mar. 3, 1875, 18 STAT. 470. 

83 Act of Mar. 3, 1891, 26 Stat. 826. The Act of April 10, 1869, also created 
nine circuit judges, but the definite demarcation between circuit and district judges 
is more marked by the later Act. 

84 Act of April 29, 1802, 2 Srar. 156, as amended by Act of Mar. 3, 1803, 2 
Star. 244. This bill originated in the Senate on March 18, 1802, when, upon 4 
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This Act divided the country into six circuits with a circuit court 
in each, composed as before of one Justice and one district judge, 
who were required to hold two annual sessions of the circuit 


motion to appoint a committee to inquire “ whether any, and what, amendments 
are necessary to be made in the acts to establish the judicial courts of the United 
States,” the matter was referred to a committee consisting of Anderson, Brown, 
Bradley, Nicholas, and Jackson. 11 ANN. Conc. 201. All the members of this 
committee had voted for the repeal of the Act of 1801. On March 21, Anderson 
reported the bill. 11 ibid., 205. Upon its second reading on April 2, the bill was 
amended and recommitted. Breckenridge was appointed to take the place of 
Brown. 11 ibid., 251. On April 5, the bill was again reported from committee 
with amendments. 11 ibid., 252. On April 8, after an unsuccessful attempt to 
insert an amendment providing for the appointment of commissioners in bank- 
ruptcy, the bill passed the Senate by a vote of 16 to 10. No one who had voted 
against the repeal of the Act of 1801 voted for its passage, but Bradley, who had 
voted for repeal, voted against its passage. 11 ibid., 256-257. The bill was re- 
ceived by the House on April 9 and referred to a select committee. 11 ibid., 1160. 
It was reported from committee on April 13 by Giles, who had been most active 
in the House in urging the repeal of the Act of 1801. 11 ibid., 1163-1164. On 
April 19, the debate on the bill opened. Bayard objected to a provision reducing 
the two sessions of the Supreme Court to one, urging that it would result in 
undue delay to suitors in that Court. He was supported by Griswold and Dennis. 
The practice of the supreme courts of the states was referred to as being an 
unbroken precedent for two sessions. To this Elmendorf of New York replied: 
“It appears to me that the arguments of the gentlemen do not apply to the 
Supreme Court. It is not pretended that this court is calculated for the trial 
of original causes, but barely for the correction of errors.... The number of 
causes actually tried will depend much more on the length than the frequency of 
terms.” 11 ibid., 1208. Bayard’s amendment was lost. 11 ibid., 1211. A further 
amendment by Bayard to strike out the provision for continuance of suits from 
term to term in the Supreme Court was defeated. 11 ibid., 1211. On April 20, 
Davis’ motion for the addition of a seventh circuit consisting of Kentucky and 
Tennessee was carried. 11 ibid., 1212. On April 21, Davis’ amendment was 
again debated and on its resubmission lost. The same day Bayard introduced 
an amendment providing for certification of points upon which a circuit court 
should be divided. 11 ibid., 1213-1215. It was carried the next day. 11 ibid., 
1219. Leib of Pennsylvania then moved an amendment to prevent the clerks of 
the circuit courts from returning special juries and placing this duty upon the 
marshal. This was opposed by Bayard on the ground that the marshal being an 
appointee of the executive —“ proceeding from the nostrils of the Executive” 
—the measure was designed to increase executive influence and the opportunities 
of executive patronage. Giles retorted by pointing to the abolition of over four 
hundred offices, dependent upon executive patronage, which had been the work of 
his party since it came in office. The motion was carried. 11 ibid., 1223. Dennis 
moved to strike out the fifteenth section, which vested in the President power to 
appoint commissioners in bankruptcy. His motion failed by one vote. 11 ibid., 
1227. Bayard’s amendment to prevent the Act from going into operation until 
the “first day of July next” was lost. 11 ibid., 1230. On April 23, the motion 
to strike out the fifteenth section was again made and, after a final appeal by 
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court in each of the seventeen districts.*° But it allowed the 
circuit court to be held by a single judge.*® With the growth 
of the country and the corresponding increase in circuit court 
business, the latter provision was constantly invoked if circuit 
courts were to be held at all. Increasingly it became impossible 
for the Justices to attend circuit in all the districts at all sessions, 
and the circuit courts devolved more and more into the hands of 
single district judges.*’ 

The backbone of the 1802 structure, however, was the re- 
established circuit riding system. Circuit courts did not require 
the attendance of circuit Justices; but every new circuit required 
the creation of a new Justice. New circuits, in view of the west- 
ern push of the population, were on the horizon. According to 
the rejected Federalist scheme of legislation, new circuit courts 
were to be taken care of by new circuit judges, without necessarily 
changing the make-up of the Supreme Court. It was a flexible 
organization. The Act of 1802, however, rigidly tied the Su- 
preme Court to the circuit system. More circuits again meant 
more Justices. This was bound to encounter opposition because 
there is no necessary correlation between the needed number of 
circuit courts of the country and the effective size of the Supreme 
Bench. Yet this is the system under which we operated until 
1869. 


Bayard, was passed by a vote of 46 to 30. 11 ibid., 1232-1236. Not a single 
member who had not voted for the repeal of the Act of 1801 voted for the pas- 
sage of this bill; but four members, Thomas T. Davis, Ebenezer Elmer, Thomas 
Moore, and James Mott, who had voted for the repeal, voted against this Act. 
On April 26, the Senate voted to concur in all the amendments made by the House 
save that which struck out the fifteenth section. 11 ibid., 291. On April 26, the 
House receded from this amendment. 11 ibid., 1248. 

That partisan motives played a prominent part in the passage of this Act and 
in the framing of its specific provisions is plain from the history of its passage 
and the debates that accompanied it. Bayard was particularly vituperative in 
his language, referring to the bill as “this mighty potchery of legislation” and 
again as a “ miserable piece of patchwork.” 11 ibid., 1211, 1235. It was charged 
that the change in the sessions of the Supreme Court was made to prevent the 
usual session in June, when it was hoped that the constitutionality of the repeal 
of the Act of 1801 would be taken up. The opposition, the Federalists charged, 
postponed the next sitting of the Supreme Court for fourteen months so as to 
prevent any decision until the new system had become well established. 11 ibid, 
1236. See 1 Warren, THE SuPREME CourT 1n Unttep States History, 222-224. 

85 Act of April 29, 1802, § 4, 2 Stat. 156, 157. 86 Ibid., § 4, proviso. 

87 See, e.g., Hmiarp, MEMoIR OF JEREMIAH Mason, 278. 
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The demand for a new circuit in the new West, insistent for 
some time, led in 1807 to the establishment of a new circuit 
composed of new territory, outside of the original thirteen states. 
Kentucky had become a state in 1792,°° but its remoteness made 
it orphan territory under the federal judicial system. No Justice 
was assigned to it for circuit duty. The district judge presided 
over both district and circuit courts held in the district of 
Kentucky.*® Tennessee shared a similar fate after attaining 
statehood in 1796,°° and the note of discontent arising from this 
situation steadily swelled. A proposal to include Kentucky and 
Tennessee in a fourth circuit to be presided over by two new cir- 
cuit Justices, was made by Senator Humphrey Marshall of Ken- 
tucky.* On her admission to statehood ** Ohio became an added 


88 Act of Feb. 4, 1791, 1 STAT. 189. 

89 Act of Sept. 24, 1789, § 10, 1 Stat. 73, 77. The disadvantages attending the 
fusion of district court with circuit court jurisdiction in the district judge are best 
illustrated by the Report of Berrien of South Carolina from the Senate Judiciary 
Committee on January 26, 1829: “ These beneficial provisions are not extended 
to the citizens of those States where a District Judge alone presides in the quasi 
Circuit Courts, of which we have spoken. His single opinion is decisive of the 
controversy in every matter of law. If the amount exceed two thousand dollars, 
the party who can sustain the expense of prosecuting an appeal, or writ of error, 
may indeed have his cause reviewed by the Supreme tribunal — but every suitor 
cannot sustain this expense, and to him the doom is final. In many instances, too, 
the counsels of an Associate would probably have changed the result, and have 
rendered this appeal unnecessary; and in those cases, where, from the smallness of 
the amount in controversy, the right of appeal is not allowed, the injury result- 
ing from the error of this single Judge, is remediless. The evil is more striking 
in criminal cases. The fiat of an individual, which dooms the accused to im- 
prisonment, or to death, is irresistible, irreversible. No appeal is allowed —no 
writ of error provided by law; and, from the constitution of the Court, no dis- 
agreement can arise to invoke the protective interposition of the supreme tri- 
bunal.” 20th Cong., 2nd Sess., Ser. No. 181, Sen. Doc. 50, p. 5. 

90 Act of June 1, 1796, 1 Stat. 491; Act of Jan. 31, 1797, §2, 1 Stat. 496. 
Vermont was admitted into the Union in 1791. Act of Feb. 18, 1 Srat. 191. But _ 
upon its creation into a judicial district it was annexed to the eastern circuit and 
thereby was provided with a circuit court. Act of Mar. 2, 1791, §3, 1 STAT. 107. 

®1 On April 26, 1798, a motion to this effect was made by Marshall in the 
Senate. 7 ANN. Conc. 550. The motion was referred to a select committee on 
May 2. A bill was reported on May 8. 7 ibid., 553, 556. The bill was recom- 
mitted after a debate on May 16. 7 ibid., 559. It was again reported with amend- 
ments on May 22 and passed the Senate on May 25. 7 ibid., 561, 564. On May 
28, this bill was referred by the House to a committee. 8 Ann. Conc. 1835. On 
June 7, 1798, its consideration was postponed until the next session. 8 ibid., 
1876. 


2 Act of April 30, 1802, 2 Stat. 173. By the Act of Feb. 19, 1803, $2, 2 
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source of grievance, but not until February 24, 1807,°* were the 
accumulated demands satisfied by the erection of a seventh cir- 
cuit comprising Kentucky, Tennessee, and Ohio. Automatically 
this called for the appointment of a sixth Associate Justice who 
was required to reside in the seventh circuit.°* Thus begins the 
periodic increase in the membership of the Supreme Court as the 
territorial needs of the country for more circuit courts were met. 

The forces which made for the discontent that gave rise to the 
Act of 1807 continued. The country pushed westward. A new 
state is formed out of Louisiana.*° New territory brings new 
judicial needs coincident with a rise in the volume of judicial 
business in the old districts and circuits. More business in the 
circuit and district courts means more business for the Supreme 
Court. In addition, a perennial maw of circuit work eats up the 
Supreme Court Justices. The stress and strain of the circuit- 
riding system are a constant source of complaint. Conditions 
compel the Justices either to slight their Supreme Court work 
with an undue delay in the disposition of appeals or to slight their 
circuit court work by insufficient attendance on circuit, or both. 
Thus the attention of the House was called to the “ considerable 
delay and injury ” “ occasioned to suitors ” “ from the increased 
business of the Supreme Court.” * From fifty-one cases dock- 
Stat. 201, Ohio was created a judicial district with a district court and a district 
judge who, as in the case of Kentucky, exercised circuit court jurisdiction. 

93 2 Strat. 420, amended by the Act of Mar. 22, 1808, 2 Strat. 477, and the 
Act of Feb. 4, 1809, 2 Star. 516. Upon a resolution of Henry Clay in the Senate 
on Jan. 2, 1807, a committee was appointed to provide for the circuit system in 
Kentucky, Tennessee, and Ohio. 16 Ann. Conc. 27, 28. Such a measure passed 
the Senate on Jan. 26, 1807. 16 ibid., 46. On February 13, it was reported 
to the House from committee with several amendments. 16 ibid., 485. It passed 
the House on February 16 by a vote of 82 to 7. 16 ibid., 500. On February 
20, the Senate concurred in the House amendments. 16 ébid., 74. 

94 Thomas Todd of Kentucky was appointed by Jefferson to fill this position. 
See 1 WarREN, op. cit., 299-301. The necessity of bringing into the Supreme 
Court a member familiar with the land law of the western states was keenly felt. 

95 Act of Feb. 20, 1811, 2 Stat. 641; Act of April 8, 1812, 2 Stat. yor. By 
Section 3 of the latter Act Louisiana was created a judicial district, and such 
jurisdiction and powers as formerly belonged to the district judge of the terri- 
tory of Orleans were vested in the new federal district judge. 

96 On February 24, 1812, Gold of New York adverted in the House to these 
delays and submitted a resolution for the appointment of a committee to investi- 
gate what alterations were necessary in the judicial system of the United States. 
The resolution was agreed to and a committee of five appointed. 24 Ann. Conc. 
1086; 11 Nuzes REG. 479. 
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eted in the February Term, 1803, the business of the Supreme 
Court rose to ninety-eight in the February Term, 1810. The 
legislative calendar shows the recurring effort to divorce the 
Supreme Court from the circuit courts. Bills to this effect were 
introduced in both the Senate and House.** But Congress 


97 The figures for 1803 are taken from House Report, No. 942, soth Cong., 
st Sess., Ser. No. 2600, which in turn quotes Mr. Justice Harlan. The figures 
for 1810 are taken from House Report, No. 45, 44th Cong., rst Sess., Ser. No. 
1708. 

98 On December 24, 1813, Ingersoll in the House proposed a resolution to alter 
the judicial system. 26 Ann. Conc. 805. On March 1, 1814, Ingersoll, for the 
Judiciary Committee, reported a bill extending the jurisdiction of the circuit 
courts to “all actions, suits, controversies, matters and things, of whatsoever 
nature, which are cognizable by the judicial authority of the United States under 
the Constitution.” 27 Ann. Conc. 1768. This bill was indefinitely postponed by 
the House on April 5, 1814. 27. ibid., 1958. At the next session of the same 
Congress, Ingersoll again reported the bill, but no action was taken upon it. 28 
Ann. Conc. 412. This Congress, however, passed the Act of Mar. 3, 1815, 3 Star. 
244, vesting in the state courts jurisdiction of “ all complaints, suits, and prosecu- 
tions, for taxes, duties, fines, penalties, and forfeitures” arising and payable under 
any act of Congress for the collection of direct taxes or internal revenues. On 
December 23, 1816, Nelson of Virginia from the House Judiciary Committee re- 
ported a bill abolishing the circuit duties of the Supreme Court Justices and 
providing for the appointment of a circuit judge for each district. 30 ANN. 
Conc. 357; 11 Nmes Rec. 294. On February 6, 1817, the Committee of the 
Whole was discharged fromm further consideration of this bill and it was com- 
mitted to the Judiciary Committee. 30 Ann. Conc. 873. On February 7, Nelson 
reported another bill which, however, did not get beyond a second reading. 30 
ibid., 915. In the Senate on February 27, 1817, Chace of the Judiciary Committee 
reported a similar bill. 30 ébid., 181. Attempts to secure its passage failed and 
on the closing day of the session, upon the motion of Jeremiah Mason, its further 
consideration was postponed. 30 ibid. 206. In the next Congress Talbot of 
Kentucky on January 27, 1818, submitted a motion calling for the consideration 
of a scheme for the reduction of the membership of the Supreme Court, the 
abolition of circuit duties, and the creation of circuit courts, which motion was 
agreed to. 31 Ann. Conc. 135, 138. In the next session Tichnor of Vermont 
renewed Talbot’s motion on November 30, 1818. 33 ANN. Conc. 30. On Decem- 
ber 1, 1818, Daggett of Connecticut introduced a bill for extending the judicial 
system. 33 ibid., 31. This bill provided for the division of the country into nine 
circuits, and for the appointment of nine circuit judges, who with the district 
judge were to hold the circuit courts. The Supreme Court was also to be reduced 
to five members. See Webster in the House on January 4, 1826, 2 Conc. Des. 875. 
Tichnor’s motion was withdrawn, and on December 7, 1818, Daggett’s bill was 
referred to the Judiciary Committee. 33 Ann. Conc. 34, 40. It was reported 
back to the Senate without amendment on January 6. 33 ibid., 100. The bill 
passed the Senate on January 26, 1819. 33 ibid., 186. In the House the bill was 
referred to the Judiciary Committee who reported it without amendment on 
February 2, 1819. 33 ibid., 831, 935. No further action, however, was taken in 
the House. 
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ignored the workings of the provision it made in 1807 for the 
seventh circuit. The size of this circuit, it was complained, led 
Mr. Justice Todd practically to eliminate Tennessee from his 
circuit attendance.*® These efforts to make the structure better 
adapted to the country’s needs coincided with proposals to en- 
large the duties of the federal courts. The ambitious Story was 
the author of a “ Judges Bill” **° in 1816, which sought to 
confer on the circuit courts the full sweep of judicial power con- 
tained in the Constitution." But nothing happened. Congres- 
sional preoccupation with judicial organization is extremely 
tenuous all through our history except after needs have gone 
unremedied for so long a time as to gather compelling momentum 


- 98 On December 9, 1817, Claiborne of Tennessee, in submitting a resolution 
for alterations in the judicial system, called the attention of the House to the 
plight of the Seventh Circuit: “One circuit judge was assigned to Kentucky, 
Tennessee, and Ohio; the labors of that circuit were too Herculean for the con- 
stitution of any man whatever. The consequence was, that in Tennessee, being 
the last district in the judge’s circuit, where the cases before the court are numer- 
ous and important, there were no trials —for the past five years there had not 
been perhaps twenty causes disposed of. The time of the judge was so divided 
that it made it impossible for him to devote the necessary time to the court in 
Tennessee. Unless some remedy was provided, there was in that State an opera- 
tive denial of justice as to the laws of the United States.” 31 Ann. Conc. 419. 
The Seventh Circuit’s grievance is dwelt on by Buchanan in the House on Jan. 
9, when, quoting from a memorial from the bar of Nashville, “Such has been 
the delay of justice in the State of Tennessee, that some of the important causes 
now pending in their Circuit Courts, are older than the professional career of 
almost every man at the bar.” 2 Conc. Des. 918. Wright in the House on 
Jan. 19, 1826, comparing the dockets of the circuits shows that the suits per 
year in the Seventh Circuit totalled 1700 as against 130, the highest for any other 
circuit. 2 Conc. Des. 1047. This extraordinary volume of business consisted in 
the main of land cases. See BRown, PLUMER’s MEMORANDUM OF PROCEEDINGS IN 
THE UniTEeD STATES SENATE: 1803-1807, 254. It will be recalled that Mr. Justice 
Todd’s death was accelerated by the strain of sitting twice a year in the three 
distant Western states and once a year at Washington. See 1 WarREN, op. cit., 
301. 

100 Story’s explanation of the manner in which this bill was prepared is remi- 
niscent of the Judges Bill of 1925: “ The printed bill was originally prepared by 
myself, and submitted to my brethren of the Supreme Court. It received a 
revision from several of them, particularly Judges Marshall and Washington, and 
was wholly approved by them, and indeed, except as to a single section, by all 
the other Judges.” 1 W. W. Story, Lire anp Letrers or JosepH Story, 300. 

101 An exposition of his bill by Mr. Justice Story is to be found in his son’s 
life, 1 W. W. Story, op. cit., 293. We have not been able to discover a copy of 
the text of the bill. It was this bill that was advocated by Chace in the Senate 
on February 27, 1817. See note 98, supra. 
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for action, or when some unusually dramatic litigation arouses 
widespread general interest. 

The continuing expansion of the country kept impairing the 
ability of this judicial organization to cope effectively with its 
business. A series of new states are admitted during this period. 
Louisiana was followed by Indiana in 1816,'° Mississippi in 
1817,” Illinois in 1818,*°* Alabama in 1819,’° Maine in 1820,'° 
Missouri in 1821.° From 7,239,881 in 1810 the population in- 
creased to 9,638,453 in 1820.’ The business corporation began 
to emerge,’”® adding substantially to the litigious traffic that 
found its way into the federal courts. 

After a short subsidence, a substantial effort to move Congress 
to action is again made. New states asked for an extension of 
the circuit system;*° the Seventh Circuit complained of the 
breakdown of that system.* The situation reached the stage of 
Congressional concern. Memorials to Congress led to an investi- 


102 Act of April 19, 1816, 3 Strat. 289; Res. of Dec. 11, 1816, 3 Stat. 399. By 
the Act of Mar. 3, 1817, § 2, 3 Stat. 390, Indiana was erected into one judicial 
district with a district judge who exercised circuit court jurisdiction. 

103 Act of Mar. 1, 1817, 3 Stat. 348; Res. of Dec. 10, 1817, 3 Stat. 472. By 
the Act of April 3, 1818, § 2, 3 Srat. 413, Mississippi was erected into one judicial 
district with a district judge who exercised circuit court jurisdiction. 

104 Act of April 18, 1818, 3 Stat. 428; Res. of Dec. 3, 1818, 3 Stat. 536. By 
the Act of Mar. 3, 1819, § 2, 3 Srat. 502, Illinois was erected into one judicial 
district with a district judge who exercised circuit court jurisdiction. 

105 Act of Mar. 2, 1819, 3 Stat. 489; Res. of Dec. 14, 1819, 3 Stat. 608. By 
the Act of April 21, 1820, § 2, 3 Stat. 564, Alabama was erected into one judicial 
district with a district judge who exercised circuit court jurisdiction. 

106 Act of Mar. 3, 1820, 3 Stat. 544. By the Act of Mar. 30, 1820, Maine was 
made part of the First Circuit. Prior to that time the district court of Maine had 
exercised circuit court jurisdiction. 

107 Act of Mar. 6, 1820, 3 Srav. 545; Res. of Mar. 2, 1821, 3 Stat. 645. By 
the Act of Mar. 16, 1822, § 2, 3 Srar. 653, Missouri was erected into one judicial 
district with a district judge who exercised circuit court jurisdiction. 

108 Rossiter, A CENTURY OF PoPULATION GROWTH, 1790-1900, U. S. BuREAU 
or Census, 80. 

109 HENDERSON, PosITION OF FoREIGN CoRPORATIONS IN AMERICAN CONSTITU- 
TIONAL Law, 36. 

110 E.g., Indiana communicated a memorial to Congress praying for a different 
Organization of the courts in that state. 40 Ann. Conc. 146, 649; 41 ibid., 49, 804. 

111 On February 23, 1824, a petition of practitioners in the court of the 
United States for the Seventh Circuit in the Kentucky district praying for reorgan- 
ization was referred to the House Judiciary Committee. 41 ANN. Conc. 1610. 
See also Buchanan in the House on January 9, 1826, 2 Conc. Des. 918-919. See 
note 99, supra. 
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gation and a report by the Judiciary Committee of the House 
testified to the existence of real evils..’ The Committee sub- 
mitted alternative proposals for consideration “in order that 
the next Congress may be prepared to decide whether . . . and 
what changes are necessary.” These alternatives, soon to be 
embodied in bills,*** were for many years before Congress. 
The Federalist scheme of 1801 was revived by Webster, as 
Chairman of the House Judiciary Committee, in a bill reported 
by him on February 28, 1824.* A less radical remedy was 
sought in a bill calling for separate circuit judges for the western 
circuits."° The third expedient was the familiar device of in- 
creasing the membership of the Supreme Court.’ The need for 
legislation was vigorously put by Monroe in his Annual Message 
to the Second Session of the Eighteenth Congress on December 
7, 1824: 


“Some of our arrangements, and particularly the judiciary estab- 
lishment, were made with a view to the original thirteen States only. 
Since then the United States have acquired a vast extent of territory; 


112 See House Report, No. 10s, 17th Cong., 2nd Sess., Ser. No. 87. The 
report, which was made by Plumer of New Hampshire, was made upon the 
reference of the memorial of the Indiana Legislature to the Judiciary Committee. 
See 40 Ann. Conc. 1173-1175. 

118 In the Senate on December 12, 1822, Johnson of Louisiana submitted a 
resolution to alter the judicial system “so as to make it uniform throughout the 
Union, by establishing circuit courts in the new States.” 40 ANN. Conc. 29. 
The resolution was referred to the Judiciary Committee, but on February 27, 
1823, the committee was discharged from further consideration of the matter. 40 
ibid., 31, 287. Van Buren, however, on the same day submitted a resolution that 
the Attorney General be requested to submit such suggestions and modifications 
as he might deem would improve the system. 40 ibid., 293. After discussion the 
resolution was not agreed to. 40 ibid., 298. 

114 42 Ann. Conc. 1701. The revived circuit judges’ scheme differed from the 
Act of 1801 in that a circuit judge was to be appointed for each district who, 
with the district judge, was to constitute the circuit court. It also provided 
for eleven circuits. On May 14, 1824, Webster, despairing of getting anything 
done that session, moved for the postponement of the bill. 42 ibid., 2617. 

115 See comment of Mason upon this project in a letter to Webster of Decem- 
ber 29, 1823, and his decided preference for “ circuit courts on the plan of those in 
1801.” MEMoIR OF JEREMIAH Mason, 278-279. 

116 Such a scheme was proposed by Owen of Alabama on December 8, 1823. 
41 Ann. Conc. 805, 810. This proposal was the basis of the bill reported from 
the House Judiciary Committee by Webster on December 22, 1825. 2 CONG. 
Des. 845. 
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eleven new States have been admitted into the Union, and Territories 
have been laid off for three others, which will likewise be admitted 
at no distant day. An organization of the Supreme Court which as- 
signs to the judges any portion of the duties which belong to the 
inferior, requiring their passage over so vast a space under any dis- 
tribution of the States that may now be made, if not impracticable in 
the execution, must render it impossible for them to discharge the 
duties of either branch with advantage to the Union. The duties of 
the Supreme Court would be of great importance if its decisions were 
confined to the ordinary limits of other tribunals, but when it is con- 
sidered that this court decides, and in the last resort, on all the great 
questions which arise under our Constitution, involving those between 
the United States individually, between the States and the United 
States, and between the latter and foreign powers, too high an estimate 
of their importance can not be formed. The great interests of the 
nation seem to require that the judges of the Supreme Court should be 
exempted from every other duty than those which are incident to that 
high trust.” 117 


This Congress, however, failed to take any action.*** Presi- 
dent Adams in his opening message to the new Congress made no 
mention of the matter,’’® but the proposals for reform now had 
sufficient impetus to put the movement under way. Opposition 
to a new panel of circuit judges was unabated; **° the only road 
to relief lay through an extension of the existing system. A bill 
providing for three new circuits and three new Associate Justices 
was reported from the House Judiciary Committee on December 


117 2 MESSAGES AND PAPERS OF THE PRESIDENTS, 829-830. 

118 In this session of Congress debates upon the bill and the suggestions ad- 
vanced in the forms of resolutions are numerous in the Senate. 43 ANN. Conc. 
527-535, 582-589, 603-616. The House failed to reach the matter during this 
session, 

119 2 MESSAGES AND PAPERS OF THE PRESIDENTS, 865. 

120 See, e.g., Buchanan in the House on Jan. 10, 1826: “ Next to doing justice, 
it is important to satisfy the People that justice has been done. The confidence 
on their part, in the Judiciary of their country, produces that contentment and 
tranquility which is the best security against sudden and dangerous political ex- 
citements. The Judges of the Supreme Court now enjoy this confidence in an 
eminent degree... . No suspicion has ever arisen against their personal or 
judicial integrity. Would the Supreme Court have enjoyed the same good for- 
tune, if the judges had been entirely secluded from public observation, and had 
been confined, in the discharge of their important arnean to a room in this 
Capitol?” 2 Conc. 931. 
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22, 1825, by Webster." He himself was only lukewarm in 
its support,’*? but the measure found a vigorous sponsor in 
Buchanan.’ The latter, though alive to the handicaps under 
which the circuit system was laboring, was an ardent believer in 
the benefits incident to circuit riding: 


“The time will come when the Judges of the Supreme Court shall 
not be able to perform both their appellate and circuit court duties; 
necessity will then compel their separation. The day, however, I trust 
is far distant. I am willing to delay that event as long as possible — 
not to anticipate its arrival.” *** 


After a three weeks’ debate,’** the bill passed the House on Jan- 
uary 25, 1825.'*° In the meantime the Senate had also been 
active. The inequality of justice produced by the existing system 
was pressed by Western senators,’*’ and on January 9, 1825, Van 


121 2 Conc. DEB. 845. 
122 Webster, in the House on January 4, 1826, admits a change of opinion, 
supporting an extension of the present system rather than the creation of separate 
circuit judges. 2 Conc. Des. 877. His earlier attitude was manifested by his bill 
of 1824. Note 114, supra. The same sentiment is revealed in a letter to Mason 
of January 15, 1824. Htarp, Memom or JEREMIAH Mason, 281. See also 
8 J. Q. ApamMs, Memoirs AND CoRRESPONDENCE, 84. His speech in the House, 
though the ablest of the debate, and his conduct of the bill in its stormy course, 
illustrates that his conversion to the new scheme was skin-deep. 

123 “ This system has continued without alteration, addition, or complaint, for. 
a period of eighteen years; and the question for the committee now to decide is, 
whether the country shall now go on in this happy judicial course, extending the 
present well tried system to meet the wants of the People, or whether we shall 
commence a career of new and untried and hazarded experiments.” In the House, 
Jan. 9, 1826, 2 Conc. DEB. 917. 

124 2 Conc. DEB. 925. 

125 This is, probably, one of the most distinguished debates dealing with judi- 
cial organization. Beginning on January 4, 1826, it continued without interruption 
until January 26, 1826. See 2 Conc. Des. 872-880 (Jan. 4), 883-892 (Jan. 6), 
892-925 (Jan. 9), 927-939 (Jan. 10), 940-053 (Jan. 11), 953-970 (Jan. 12), 970- 
988 (Jan. 13), 988-998 (Jan. 16), 999-1018 (Jan. 17), 1020-1040 (Jan. 18), 1042- 
1054 (Jan. 19), 1061-1075 (Jan. 20), 1081-1095 (Jan. 23), 1095-1116 (Jan. 24), 
1119-1149 (Jan. 25). Mr. Warren has partially summarized the debate. 2 Wak- 
REN, THE SUPREME Court IN Unrtep States History, ¢. 17. 

126 The vote was 132 to 59. 2 Conc. Des. 1149. 

127 Eaton of Tennessee on December 13, 1825, in proposing a resolution for 
amending the judicial system so that all the states should participate equally in its 
benefits, called attention to the complaint of the West: “The Western country 
had not had a fair dealing on the subject, and, until they should be placed on the 
same footing with the other States of this Union, as respected their Judiciary, they 
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Buren of the Judiciary Committee reported a bill for the same 
increase in circuits but redistricting the states that comprised 
them.’** The debate in the Senate reveals the conflicting views 
of Senators as to the methods by which judicial organization 
should be kept abreast of national development. Opposition to 
an increase in the personnel of the Supreme Court was marked.'*® 
Strong fear was expressed, among others by Levi Woodbury, 
a future Justice, that increasing numbers would decrease indi- 
vidual responsibility.‘°° The Federalist scheme of 1801 was also 
suggested.*** A new note creeps in with the proposal to reduce 
federal jurisdiction by its transference to the state courts.'** 
Finally the Senate passed the House bill in an amended form so 
as to correspond in substance with Van Buren’s measure.*** The 
bill, thus amended, came before the House.'** Its Judiciary 
Committee reported unanimously against accepting the Senate 
organization of the circuits."** The Senate, equally obstreperous, 


would never cease to complain, and to ask redress.” 2 Conc. Des. 13. A similar 
resolution was pressed by Johnston of Louisiana on December 15. See 2 Conc. 
Des. 14. 

128 2 Conc. Des. 30. 

129 See, e.g., Woodbury of New Hampshire on April 11 and 12, 1826, 2 Conc. 
Des. 463-488, 508-509; Robbins of Rhode Island on April 11, 1826, 2 Conc. Des. 
497-507; Harper of South Carolina on April 14, 1826, 2 Conc. Des. 548-555.. 

130 “ Any labor to be performed jointly by ten, naturally appears to impose 
less upon each, than if it was to be performed by seven. Each one, also, in-his 
conduct, stands out in less bold relief to the public eye. Each is, from the well 
known frailty of man, inclined to think he may nod with greater safety while so 
many others watch. ... This is human nature; and we can as easily escape from 
ourselves as escape from its influence, though under much greater checks and re- 
sponsibilities as legislators than judges.” Woodbury in the Senate on April 11, 
1826, 2 Conc. Drs. 478. 

131 See, e.g., Holmes of Maine in the Senate on April 13, 1826, 2 Conc. Des. 
537-543. 

132 A bill to this effect was introduced in the Senate by Dickerson of New 
Jersey and received the endorsement of Findlay of Pennsylvania on April 13, 1826. 
See 2 Conc. Des. 547-548. 

183 A motion by Mills of Massachusetts to reduce the number of judges to 
seven was defeated on April 14. 2 Conc. Des. 570. The bill passed the Senate on 
April r5 by a vote of 31 to 8. 2 ibid., 571. 

184 The Senate’s amendments, on motion of Webster, were referred to the 
Judiciary Committee. 2 Conc. Des. 2303. 

185 Qn April 24, Webster reported from committee a resolution that the House 
disagree with the amendments. 2 Conc. Des. 2514. The two objections were the 
new classification of districts into circuits and the requirement that the Justices 
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stood firm and even rejected the House resolution for a confer- 
ence.*® Further attempt at compromise was made in the House, 
but the Judiciary Committee resisted."** The deadlock could not 
be broken. 

To what extent judicial reform foundered on the political hos- 
tility between Van Buren and Webster is largely surmise."** The 
part played by prospective candidates for the new seats on the 
Supreme Bench is also speculative. One brute fact is incon- 
testable: the need for judicial reorganization was recognized by 
all parties and its fulfillment was indefinitely postponed. At 
least one explanation for the failure may be ventured. Legisla- 
tion affecting judicial structure, unless it calls for wholesale 
appointments, is without the driving force of a powerful, con- 
centrated economic, political, or social interest.’*° 


reside within their circuits. Webster felt that this would make the Justices judges 
of circuits rather than judges of the Supreme Court — it would tend to make them 
local rather than national in significance. 2 ibid., 2515. After debate on-April 28, 
1826, the question of disagreeing to the Senate’s amendment was decided in the 
affirmative by a vote of 110 to 59. 2 ibid., 2578-2586. 

136 Qn May 3, 1826, Van Buren advocated the adherence of the Senate to their 
amendment, and the motion was carried. 2 Conc. Des. 668-671. On May 4, the 
House referred the question of the Senate’s adherence to the Judiciary Committee. 
2 ibid., 2601-2603. The Judiciary Committee on May 5 reported, requesting a 
conference with the Senate; a motion to this effect was carried. 2 Conc. Des. 
2603-2605. On May 8, the Senate Judiciary Committee reported that “no good” 
would result from such a conference and that the invitation of the House be re- 
fused. 2 Conc. Des. 601. 

137 Qn May 12, 1826, Webster from the Judiciary Committee reported in favor 
of adherence to disagreement with the Senate. 2 Conc. Des. 2628. See also Re- 
port of Webster, House Report, No. 207, roth Cong., rst Sess., Ser. No. 142. This 
report was reprinted by order of the House on February 8, 1828. House Report, 
No. 134, 20th Cong., 1st Sess., Ser. No. 177. On May 15, 1826, Webster moved 
again to recommit the bill to the Judiciary Committee to see whether there was 
anything in the amendment of the Senate which could not be altered by subsequent 
legislation. The motion was negatived. 2 Conc. Des. 2632. On May 16, 1826, 
Letcher moved an identical resolution which the House voted to consider, but a 
motion for the indefinite postponement of the bill was carried by a vote of 99 to 
89. The reporter of the Congressional debate parenthetically remarks that this was 
equivalent to rejection. 2 Conc. Drs. 2647. 

188 AUTOBIOGRAPHY OF VAN BurREN, 1918 Am. Hist. Assn. Rep. 219; 2 WAR- 
REN, THE SupREME Court In Unirep States History, 143. The inaccessibility 
of the Van Buren Manuscripts, lodged in the Library of Congress, has rendered 
further investigation of this phase of the subject impracticable. 

139 “Tn letters from Washington, I am told there is considerable talk of doing 
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While Congress was thrashing over schemes for judicial expan- 
sion to keep pace with the country’s growth, a powerful drive 
was afoot to cut down materially the jurisdiction of the Supreme 
Court.*° This movement was wholly unrelated to the general 
issues of judicial reform. It represented the stubborn convic- 
tions of extreme State-Righters. They did not aim to reduce 
the burdens of ‘the Supreme Court or to facilitate its labors; they 
aimed to reduce the powers of the National Government. We 
refer, of course, to the fight which centered around Section 
Twenty-five of the Judiciary Act,’*' subjecting state court deci- 
sions to Supreme Court review. The story need not detain us; 
it has been admirably narrated by Mr. Warren.’** Suffice it to 
say that this proposal, with its serious bearing on the size of the 


something on this subject, but that the result is very uncertain. In one of them 
is repeated a saying of A. Burr, ‘ that every legislature, in their treatment of the 
judiciary, is a d———d Jacobin club.’ There is certainly nothing in a good judiciary 
likely to attract the favorable regards of a Legislature in turbulent party times. 
The dominant party in such times can expect no aid in furtherance of some of 
their measures from the judiciary. Indeed, both parties have unreasonable expec- 
tations of aid from the judiciary, are usually disappointed, and are apt to view it 
with jealousy. And as it has nothing to offer to appease or attract either party, 
neither will hazard much for it.” Mason to Story on January 15, 1818, Hizxarp, 
MEMOIR OF JEREMIAH MAsoNn, 185-186, quoted in 2 WARREN, OP. cit., 132. 

140 The movement for the repeal of Section Twenty-five of the Judiciary Act 
assumes proportions after Cohens v. Virginia, 6 Wheat. (U. S.) 264 (1821). 
Resolutions denying the jurisdiction of the Supreme Court were passed in the 
Virginia Legislature. 319 Nimes REG. 340, 417; 20 ébid., 118. After the decision, 
the “Algernon Sidney” Papers of Judge Roane echoed the widespread protest 
against the right of review asserted by the Supreme Court. See W. E. Dodd, 
“Chief Justice Marshall and Virginia, 1813-1821,” 12 Am. Hist. Rev. 776. In 
1822 Stevenson of Virginia had moved for the repeal of the section in Congress, 
and in 1824 Wickliffe of Kentucky again urged repeal. See 25 Nites Rec. 302. 
This sentiment for repeal resulted in the report of a bill from the Senate Judiciary 
Committee, by Van Buren in 1824, requiring the assent of five of the seven Jus- 
tices in any decision holding invalid a state law. See 41 ANN. Conc. 28, 336. 
Webster himself was not opposed to the idea. 2 WARREN, op. cit., 124. During 
the debates on the revision of the judicial system there are constant echoes of this 
controversy. On April 8, 1826, Rowan in the Senate offered an amendment to the 
circuit court act requiring the concurrence of seven Justices of the proposed nine 
to hold state legislation unconstitutional. 2 Conc. Des. 423. Forsythe in the 
House, on June 25, 1826, moved a similar amendment. 2 ibid., 1119. 

141 Act of Sept. 24, 1780, § 25, 1 STAT. 73, 85. 

142 Charles Warren, “ Legislative and Judicial Attacks on the Supreme Court 
of the United States—A History of the Twenty-Fifth Section of the Judiciary 
Act,” 47 Am. L. REv. 1, 161. 
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Supreme Court docket and its even greater bearing upon the 
relation of the States to the Nation, failed in 1825 as it has 
always failed in its later revivals.’** 


4 


The legislative activity from 1816 to 1826 thus spent itself 
in talk. It did serve, however, to disseminate knowledge con- 
cerning the work and the needs of the federal courts. So far as 
the judiciary itself was concerned, the upshot was the retention 
of all of its business, only more of it. Having denied organic 
relief, Congress could not resist some corrective for the arrears 
of cases in the Supreme Court, increasing from term to term. 
The rather leisurely tempo of the Supreme Court’s work was 
accelerated by adding a month to its “session.” *“* For a. hun- 
dred years, as occasion demanded, Congress has resorted to 
this device for extending the Court’s working time by length- 
«ing its term. Barring this administrative change (which, while 
it helped to alleviate Supreme Court arrears, further decreased 
circuit court attendance by the Justices) another decade of 
legislative sterility followed. But the old grievances are again 


148 On January 24, 1831, a bill for the repeal of the Twenty-fifth Section was 
favorably reported from the House Judiciary Committee by Davis of South 
Carolina. At the same time a minority report was submitted by Buchanan, 
W. W. Ellsworth, and E. D. White. This report, one of the famous documents 
of American constitutional law, of which six thousand copies were ordered printed 
by the House, adds to the factitious argument of Story, J., in Martin v. Hunter's 
Lessee, 1 Wheat. (U. S.) 304 (1816), a realization of the essentially practical 
problems that are involved in the maintenance of such a right of review over state 
decisions by the Supreme Court as part of the mechanism of adjustment needful 
for our federal system. See 7 Conc. Des. Ixxvii, Ixxxi; House Report, No. 43, 
arst Cong., 2nd Sess., Ser. No. 210. The bill suffered a severe defeat in the House 
by the overwhelming vote of 138 to 51. See Charles Warren, supra, 47 Am. L. 
REv. 164. 

144 Act of May 4, 1826, 4 Stat. 160. The use of the word “term” instead of 
“ session ” does not occur in legislation respecting this subject prior to the Act of 
July 23, 1886, 14 Star. 209. Under the Act of 1789, §1, 1 Star. 73, the Supreme 
Court held two sessions, one beginning on the first Monday in February and the 
other on the first Monday in August. Under the Act of February 13, 1801, §1, 
2 Stat. 89, there were also two stated sessions beginning on the first Monday in 
June and the first Monday in December. By the Act of April 29, 1801, § 1, 2 Star. 
156, one stated session was provided for, beginning on the first Monday in 
February. 
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stirred out of Congress and, therefore, in it. Moreover the old 
grievances increase and multiply. Arkansas reached statehood ‘* 
and joined the vast domain already outside the circuit system. 
Trade and commerce, finance, insurance, inland transportation, 
began to weave their interstate network.’*° Professor Turner 
thus summarizes the forces of economic transformation dominat- 
ing this period: 


“In the industrial field transportation was revolutionized by the 
introduction of the steamboat and by the development of canals and 
turnpikes. The factory system, nourished by the restrictions of the 
embargo and the war, rapidly developed until American manufactures 
became an interest which, in political importance, outweighed the old 
industries of shipping and foreign commerce. The expansion of cotton- 
planting transformed the energies of the south, extended her activity 
into the newer regions of the Gulf . . .” 147 


In the vernacular of today, the country’s business showed a 
steady upward curve, and the country’s business meant business 
for the courts. And so we find the thrice-told tale of memorials 
to Congress, resolutions in Congress, references to the Judiciary 
Committees, reports painting the familiar picture of a circuit 
system that did not work —its general inadequacies and its 
special injustice to a huge section of the country. Thus, on 
January 26, 1829, Berrien of South Carolina on behalf of the 
Senate Judiciary Committee tells the Senate what they have 
heard for many years: 


“The most casual survey of the system has convinced the Com- 
mittee of the existence of that inequality, which is assumed by the 
resolution, in an extent which it will be their duty to exhibit to the 
Senate; and a very careful consideration of the subject has not enabled 
them to discover any motives to its continuance, deduced either from 


145 Act of June 15, 1836, 5 Star. 50. Section Four of this Act erected the state 
into one judicial district with a district judge who exercised circuit court juris- 
diction. 

146 See Davis, Essays IN THE Eartier History oF AMERICAN CORPORATIONS, 
passim; HENDERSON, PosiTION oF FoREIGN CoRPORATIONS IN AMERICAN CoNnsTITU- 
TIONAL Law, c. 3. 

147 Turner, RIsE OF THE New West, 4. See also Frederick J. Turner, “ The 
Significance of the Frontier in American History,” 1893 Am. Hist. Assn. REP. 199. 
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an examination of the system itself, or from the condition of the 
country which is subjected to its operation.” *** 


Everyone agrees to the truth of this picture. There is general 
concurrence on diagnosis. But conflicting views as to remedy 
cannot be resolved. ‘ Thus far,” concludes Berrien’s report, 


“a majority of the Committee have been enabled to concur in opinion: 
beyond this, they have been unable to reconcile the various and con- 
flicting views which they individually entertain. In this state of things, 
all that is left to them to do, after having ascertained the existence 
of that inequality in the administration of the public justice, to which 
the resolution of inquiry was directed, is to present a brief view of the 
several remedies which have at different times been suggested, and then 
to commit the subject to the determination of the Senate. 

“ These various plans are as follows: 

1. To continue the present system of Circuit Courts in the States 
to which it extends, and to appoint Circuit Judges for the six new 
States, with a provision for their elevation to the Supreme Court, as 
vacancies may occur on that bench. 

. 2. To provide for the appointment of three or two additional Judges 
of the Supreme Court, and by this means to extend the Circuit Courts, 
as they are now constituted, to all the States. 

3. To revive the system of 1801, by the appointment of Circuit 
Judges, distinct from those of the Supreme bench, and thus to extend 
an uniform system to all the States. 

4. To direct the Circuit Courts in the several States, to be held by 
the District Judges, allotting three to a circuit; and in this, and in the 
preceding case, to relieve the Justices of the Supreme Court from the 
performance of circuit duties. 

5. To keep the Supreme Court as it now is, both as to the numbers 
of which it shall consist, and the duties to be performed by the Judges; 
providing only, that whenever a vacancy shall occur, the Judge to be 
appointed shall be allotted to one of the circuits to be created in the 
new States: and to create three new circuits, and appoint Circuit 
Judges, to hold with the District Judges the Circuit Courts therein, 
leaving the Circuit Courts in the other States to be held, as at present, 

by the Justices of the Supreme Court and the District Judges in the 

said States respectively.” 14° 


148 Sen. Rep. No. 50, 20th Cong., 2nd Sess., Ser. No. 181, p. 1. 
149 Jbid., pp. 6-7. 
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The grievance of the West bulks largest in the dissatisfaction 
with the federal judiciary. In Congress the Western representa- 
tives clamor most insistently for relief. They find a vigorous 
supporter in the new President, himself an ardent Westerner. 
In four successive messages Jackson urged action. In his message 
of 1831 he pointed out that “one fourth of the States in the 
Union do not participate in the benefits of a Circuit Court.” **° 
A year later he returned to the attack: 


“Nothing can be more obvious than the obligation of the General 
Government to place all the States on the same footing in relation to 
the administration of justice, and I trust this duty will be neglected no 
longer.”’ 154 


Neglected it was. In 1834 and 1835 he renewed his demand for 
legislation. After two years came relief. The Senate Judi- 
ciary Committee early in 1835 reported a bill which would have 
secured one of the Justices for circuit duty in the unprovided 
territory by consolidating into a single circuit the two circuits 
which then comprised New Jersey and Pennsylvania, Delaware, 
and Maryland.** The bill encountered fatal Western opposi- 


150 3 MESSAGES AND PAPERS OF THE PRESIDENTS, 1121. 

151 Message of Dec. 4, 1832, 3 ibid., 1168. 

152 Message of Dec. 1, 1834, 3 ibid., 1336; Message of Dec. 7, 1835, 3 ibid., 
1396. 

158 On April 3, 1834, a bill was reported from the House Judiciary Committee 
providing for two new Supreme Court Justices and for the establishment of an 
eighth and a ninth circuit. House Report, No. 429, 23rd Cong., rst Sess., Ser. No. 
262. Frelinghuysen of New Jersey in the Senate on Feb. 4, 1835, offered a resolu- 
tion to annex the Fourth to the Third Circuit and thus, without the addition of a 
new member to the Supreme Court, extend the circuit system to all the states. 
Indiana was to be attached to the Seventh Circuit, Alabama to the Sixth, and a 
hew circuit created of Louisiana, Mississippi, Illinois, and Missouri. The resolu- 
tion was adopted. 11 Conc. Des. 287. A bill to this effect was reported from the 
Judiciary Committee on Feb. 23, 1825. 11 Conc. Des. 584-594. At the same ses- 
sion of Congress Reynolds of Illinois in the House on January 17, 1835, had offered 
a resolution to extend the benefits of the circuit system to all the states, but he 
withdrew it upon being informed that the matter was already before the Judiciary 
Committee. 11 Conc. Des. roor. A bill extending the system without adding a 
Supreme Court Justice was reported by the Committee but withdrawn on February 
5 upon a point of order. 11 ibid., 1192. On March 3, the House again took up 
the bill, amended it, and then laid it aside. 11 ibid., 1645. Objection that 12 
o'clock had arrived and that the functions of the House had ceased, prevented 
Clay from getting any further consideration for the bill. 11 ibid., 1655. 
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tion. It was successfully urged that the proposed new circuit 
was too unmanageable for one Justice."** The proposed inclu- 
sion of Louisiana intensified the objections. The Supreme Court, 
it was insisted, ought to contain a civilian.’ Buchanan renewed 
his 1826 proposal for the creation of two new circuits for the 
Western states.’ His plan, involving the addition of a member 
to the Supreme Court, prevailed in the Senate, February 24, 
1835.‘ The House did not reach consideration of the measure 
till the closing day of the session, and it died with the death of 
that Congress.'** Finally, by the Act of March 3, 1837,'°° Con- 
gress divided the United States into nine circuits, and added two 
members to the Supreme Court. The scheme of nine circuits, 
with a court of nine,’ has survived the transformation of the 


154 Benton of Missouri in the Senate on February 23, 1835, vented his sarcasm 
upon the proposed measure: “It gave them a judicial circuit which extended from 
the Gulf of Mexico to lake Michigan —from the torrid to the frigid zone, and 
proposed to give them one term in a year. The gentlemen had better have made 
it like those planets whose circles are once in twenty years. ... Louisiana is at 
one end of it, and then you are to take a huge leap over Tennessee and Kentucky, 
the Cumberland and Ohio Rivers, and then alight on the borders of lake Michi- 
gan. ... We ought to wait for organizing this circuit till we have arrived at a 
greater art in aerial navigation.” 1 Conc. GLOBE, 279. 

- 155 Thus, Porter of Louisiana in the Senate on February 23, 1835: “In 
Louisiana, the whole of our jurisprudence is based upon the civil law; but what is 
her situation? When her cases are tried and brought to the Supreme Court there 
is not a judge on the bench who has any knowledge of it. The requisite knowledge 
can not be acquired from books, but only by applying its principles to the affairs 
of men.” 1 Conc. GLoBE, 280. See also note 43, supra. 

156 Upon Buchanan’s motion the bill was recommitted to the Judiciary Com- 
mittee with instructions to create two instead of one circuit out of these Western 
states. 1 Conc. GLoBE, 281. 157 1 Conc. GLoBE, 286. 158 1 Conc. GLOBE, 330. 

159 5 Strat. 176. On December 8, 1836, a bill was introduced in the Senate by 
Grundy of Tennessee to amend the judicial system. 3 Conc. GLosE, 10. Upon its 
second reading it was referred to the Senate Judiciary Committee on December 15. 
3 ibid., 27. It was reported out by Grundy on December 26. 3 ibid., 51. On 
February 13, 1837, it was amended in the Committee of the Whole. 3 ibid., 185. 
It passed the Senate on February 15 without debate. 3 ibid., 197. On February 
17, it was referred to the House Judiciary Committee and reported back on Feb- 
ruary 22, without amendment. 3 ibid., 209, 243. On February 24, Thomas of the 
House Judiciary Committee reported the bill again to the House with sundry 
amendments and proposing a different division of circuits. 3 ibid., 251. On 
March 3, 1837, the bill was debated. Robertson moved to substitute the House 
amendments, but the motion was defeated and the bill was passed. 3 ibid., 280. 

160 By the Act of March 2, 1855, 10 Srat. 631, a tenth circuit (but without a 
circuit Justice) consisting of California was added, and by the Act of March 3, 
1863, 12 Stat. 794, amended by the Act of February 19, 1864, 13 Star. 4, Oregon 
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country into a continent and has been adapted to the needs of a 
population which increased from seventeen million in 1840 to 
a hundred and ten million in 1920. The Act of 1837 gave the 
West and the Southwest two circuits. Eight states — Alabama, 
Arkansas, Illinois, Indiana, Louisiana, Michigan, Mississippi, 
and Missouri — were at last added to the circuit system.’ But, 
as so frequently happens, a long delayed plan for relief had be- 
come antiquated by events. What may have been adequate to 
the situation in 1825 was found wholly inadequate for 1837. 
The rapid increase of Supreme Court and circuit work was too 
much for the Justices. A circuit system no longer could work. 
Responding to a Senate inquiry in 1838 ** the Justices reported 
the number of miles travelled by them in doing circuit duty. 
The summary carries its own comment: 


Miles Travelled Circuit States in Circuit 1* 


Fourth Dela., Md. 

Fifth Va., N. C. 

First Mass., Me., N. H., R.I. 
Third Pa., N. J. 

Sixth S. C., Ga. 
Seventh Ill., Ohio, Ind., Mich. 
Second N. Y., Conn., Vt. 
Eighth Tenn., Ky., Mo. 
Ninth Ala., La., Miss., Ark. 


and California were organized into a tenth circuit and an additional Justice was 
added to the Supreme Court. But by the Act of July 23, 1866, 14 Srar. 209, the 
Supreme Court was again reduced to seven and the districts reorganized into nine 
circuits. By the Act of April 10, 1869, 16 Stat. 44, the membership of the Supreme 
Court was again increased to nine. Again on February 10, 1891, Hoar of the 
Senate Judiciary Committee reported out a bill for increasing the number of judi- 
cial circuits from nine to ten. House Report, No. 2179, 21st Cong., 2nd Sess., 
Ser. No. 2827. On September 21, 1890, Dolph of Oregon in the Senate moved an 
amendment to the bill, which later became the Circuit Courts of Appeals Act of 
1891, for the addition of a tenth circuit to consist of Oregon, Washington, Mon- 
tana, and Idaho, but his amendment was defeated. 21 Conc. Rec. 10287. 

161 Act of Mar. 3, 1837, $1, 5 Stat. 176. The growth of the circuits is charted 
in 1 Fed. Cas. x. 

162 A resolution to this effect was introduced by Clay of Alabama on March 
13, 1838, 6 Conc. GLoBE, 237. On Jan. ro, 1839, Clay also introduced a resolution 
to inquire into the expediency of equalizing the amount of labor to be performed 
by the Supreme Court Justices. 7 ibid., 112. 

163 Sen. Doc. No. 50, 25th Cong., 3rd Sess., Ser. No. 339. McKinley, J., added 
to his report: “I have never yet been at Little Rock, the place of holding the court 
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Thus starts again the long treadmill of discussion and at- 
tempted legislation to amend or abolish the circuit system.’ 
With the increase in its business, the Supreme Court again fell 
seriously in arrears.*°° More time for its work was devised. 
Again a month was added.to the Court’s time by providing for 
its commencement on the first Monday of December instead of 


in Arkansas; but from the best information I can obtain, it could not be con- 
veniently approached in the spring of the year, except by water, and by that route 
. the distance would be greatly increased.” Jbid., 39. Even Taney, whose circuit 
was the smallest and not remote, had his difficulties: “In Baltimore he [Taney] 
was present nearly every April and November, at the terms of Court, though 
occasionally, the length of the term of the Supreme Court kept him in Washington 
too long to permit him to sit in the April term.” Sremver, Lire or Rocer B. 
TaNeEy, 451. An interesting comparison is afforded by the distances travelled. by 
the judges prior to the increase from seven to nine circuits: 


Distances Travelled by Justices 


These figures are taken from the speech of Wright in the House on January 109, 
1826, 2 Conc. DEB. 1047. 

164 On February 27, 1841, the Senate took up the consideration of a bill to 
amend the judicial system that had been reported from the Senate Judiciary Com- 
mittee. In the discussion that followed, Burton of Missouri advocated an increase 
in the membership of the Supreme Court to twelve in order to extend properly 
the circuit system. 7 Conc. Grose, 213. Walker called especial attention to the 
fact that the present system was “ virtually denying to the Southwest her full 
participation in the blessings of the judicial system.” 7 ibid., 215. The bill passed 
the Senate but was not taken up in the House. 7 ibid., 216. By the Act of 
August 16, 1842, 5 SraT. 507, the circuits were reorganized but no extension was 
made. The Fifth Circuit was absorbed into the Fourth and Sixth Circuits, and 
Alabama and Louisiana were carved out of the huge Ninth Circuit to form an 
independent Fifth Circuit. 

165 The capacity of the Supreme Court to dpe of litigation during this 
period is revealed by the figures contained in Sen. Doc. No. 91, 29th Cong., 1st 


Cases Pending Cases Disposed of 
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the second Monday of January,’® and the Justices were relieved 
from attending “ more than one term of the circuit court within 
any district of said circuit in any one year.” **’ The condition 
of the Supreme Court calendar made urgent still more drastic 
relief. In the 1845 “session ” a hundred and seventy-three cases 
were docketed, and a hundred and nine were left undecided at 
its close.1** In 1848 it was proposed in the House to relieve the 
Justices of circuit duty for one year.’* This opened the sluices 
to the old debates of 1825 and 1826. The bill passed the House 
but the Senate had its own notions for reform. It rejected 
the House measure and in its place passed a bill relieving the 
Justices of this duty for two years, which the House in its turn 
promptly rejected.’"® +The Supreme Court was thrown back upon 


166 Act of June 17, 1844, 5 Stat. 676. On January 3, 1844, a bill introduced 
by Crittenden of Kentucky to change the session of the Supreme Court was re- 
ferred to the Senate Judiciary Committee. 12 Conc. GLosBE, 96. On February 27, 
it was reported back by Berrien without amendment. 12 ibid., 326. On March 25, 
an amendment was moved and adopted in the Committee of the Whole. See 12 
ibid., 440. It passed the Senate on March 28. 12 ébid., 451. On May 15, the 
House Judiciary Committee reported it without amendment. 12 ibid., 600. It 
passed that body on the last day of the session. 12 ibid., 693. 

167 Act of June 17, 1844, § 2, 5 Star. 676. 

168 See note 165, supra. 

169 On Feb. 29, 1848, Ingersoll of Missouri from the House Judiciary Com- 
mittee reported a bill relieving the Supreme Court Justices of circuit duty for two 
years. Bowlin of Missouri moved a substitute bill that gave the district judges in 
the first instance the same jurisdiction as the circuit courts, and contemplated an 
intermediate court of appeals consisting of the district judges and one member of 
the Supreme Court. 18 Conc. GLoBE, 398-399. On March 6, the House debated 
the measure at length. Thompson of Mississippi moved an amendment to cut 
down the relief from two years to one, and the amendment was adopted. Bowlin’s 
substitute bill was rejected, and the original bill as amended was passed. See 18 
ibid., 432-433. The Senate Judiciary Committee reported the bill to the Senate 
without amendment. 18 ibid., 446, 453. Benton of Missouri spoke in opposition 
to the bill on March 9. 18 ibid., 581. The debate in the Senate occurred on 
April 7. The bill received the hearty support of Dayton and Crittenden. Allen 
of Ohio voiced the prevailing sentiment of the opponents: “I would admonish 
those gentlemen, who do not think as I do on these points, but wish to maintain 
this Judiciary in its present features, that if they do not wish to sound the tocsin, 
they had better not separate the judges for an hour from circuit duties, and direct 
intercourse with the people of the States.” 18 ibid., 595. The vote to engross 
the bill failed by 19 to 17. 18 ibid., 581-598; 19 ibid., App. 582-590. On April 12 
a vote to reconsider the bill passed, and after further debate on April 17, the bill 
was finally defeated. 18 ibid., 623, 640, 642. 

170 Qn April 20, 1848, Badger in the Senate reported a bill for relieving the 
Supreme Court of circuit duty for two terms and repealing the second section of 
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self-help through its control over practice before it. Up to this 
time argument before the Court was unconfined.’” By a rule 
promulgated on December 1, 1849, a divided Court limited 
argument of counsel to two hours a side.*” 

This rule did something, but not much. The machinery was 
carrying a load beyond its capacity. The existing judicial struc- 
ture was unequal to the volume and the range of litigation com- 
ing to the federal courts. There is a steady growth of business 
before the Supreme Court.’ The actual volume of business in 
the various district and circuit courts, the manner of its disposi- 
tion, the waste and cost which congestion has involved, we shall 
not know until pride in the history of individual federal courts 
and an appreciation of the significance of their records leads to 
an illuminating writing of their story..* But we know enough 


the Act of June 17, 1844. 18 Conc. Grose, 656. On April 28 it was reported back 
from the Judiciary Committee without amendment. 18 ibid. 700. On June 24 
“ after a brief explanation ” the bill passed the Senate. 18 ibid., 872. In the House 
it was referred to the Judiciary Committee and reported back with an amendment 
on Aug. 8, 1848, when it was finally rejected by a vote of 98 to 61. 18 ibid, 
882, 1049. 

171 In the February Term, 1812, a rule was adopted permitting only two coun- 
sel to argue upon each side of the case. See 1 Wheat. (U. S.) xviii (1816). This 
was interpreted by the Court to deny two counsel the opportunity of arguing upon 
each point that the case involved. See Fitzsimmons v. Ogden, 7 Cranch (U. S.) 
2 (1812). 

172 7 How. (U. S.) v (1849). Wayne and Woodbury, JJ., took specific pains 
to have their dissent to the adoption of this rule recorded. 8 How. (U. S.) v 
(1850). - 

173 In 1840 the number of cases docketed was 92. In 1850 the number had 
increased to 253, and in 1860 to 310. See Davis in the Senate on May 1, 1882, 
13 Conc. REc. 3464. ; 

174 Qur national history will not have been adequately written until the his- 
tory of our judicial systems can be adequately told through monograph studies of 
individual courts. Such a barren compilation as Thomas Speed’s History of the 
United States Courts in Kentucky has to be supplanted by studies that tell and 
interpret. Judge Charles P. Daly’s “ History of the New York Court of Common 
Pleas,” 1 ed. (Smith, N. Y.) xvii, and, even more so, Roscoe’s “‘ History of the 
English Prize’ Courts” are examples for extensive emulation. The notable edition 
just published by Judge Hough of “Cases in Vice Admiralty and Admiralty, 
New York, 1715-1788,” with his vivid introductory picture of the Vice-Admiralty 
of the Province and the Court of Admiralty of New York prior to the Constitu- 
tion, shows to what scholarly uses the neglected old files, particularly of our earlier 
federal courts, may be put. 

Nor shall we be able to know how our courts function until an effective sys- 
tem of judicial statistics becomes part of our tradition. Something is told in the 
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now to know that only inertia and the usual slowness of re- 
sponse to the need for judicial reform maintainea the system. 
One more vigorous effort for thoroughgoing reorganization 
was made before the Civil War. In his message to Congress 
of December 5, 1853, President Pierce echoed the old criti- 
cisms.*** Conditions had made them more valid than ever. 
Congress again starts the familiar round. In answer to a Senate 
Resolution *”° Pierce transmitted the report of his Attorney Gen- 
eral on the circuit system.**’ Caleb Cushing in a notable docu- 
ment canvassed the various pians for improvement and con- 
cluded with a proposal which, while it formally retained circuit 
duties for the Justices, called for the appointment of a set of 
circuit judges.’** The time was not yet ripe for agreement on 


figures furnished in the Annual Reports of the Attorney General beginning with 
1875; but not enough. A very modest beginning was made last term by Mr. 
Emest Knaebel, the Reporter of the Supreme Court, in giving a “ Summary State- 
ment of Business of the Supreme Court.” 265 U.S. 599. But a much more de- 
tailed analysis of the business of the Court is needed if we are to have what 
might be called a social audit of our political institutions comparable to the 
financial audit of our business institutions. What is needed is an annual de- 
tailed analysis of litigation, the courts whence cases come, the dispositions 
made of them, the nature of the questions involved, etc., etc., etc. In this con- 
nection, see “ Final Report of Departmental Committee to Revise Judicial Statistics 
of Scotland,” Report on Jupictat Statistics oF SCOTLAND FOR 1897, 7-9. Dealing 
with a very specialized court Mr. E. S. Roscoe, the Registrar of the British Prize 
Court, has shown what can be done. THE OrGANIZATION AND WoRK OF THE 
British Prize Court (1914-1923). The annual judicial statistics of England and 
Wales, Scotland, and Ireland, are a challenging commentary on our own lack of 
self-critique. For the function of statistics in the administration of justice, see, 
generally, Georg von Mayr, “ Theoretische Statistik” and “ Statistik und Gesell- 
schaftslehre,” in MarQuarpsEN, HANDBUCH DES OEFFENTLICHEN Recuts; Mayo- 
SmirH, STATISTICS AND SocioLocy, c. 1; Ropinson, History AND ORGANIZATION OF 
CRIMINAL STATISTICS IN THE UNITED StarTEs, passim. Cf. Dean (now Mr. Justice) 
Harlan F. Stone: “ The statistical method of dealing with social problems often 
cannot be relied on as mathematical demonstration leading to specific conclusions, 
but it may be used to indicate tendencies, to mark out the boundaries of a problem 
and to point the direction which should be given to a particular investigation of a 
non-statistical character.” Review of “ Criminal Justice in Cleveland,” 35 Harv. 
L. REv. 967-968. 

175 5 MESSAGES AND PAPERS OF THE PRESIDENTS, 217-218. His second message 
of December 4, 1854, returned to the subject. 5 ibid., 292. 

176 Res, of Dec. 7, 1853, 32 Conc. GLosE, 14. 

177 Ex. Doc. No. 41, 33rd Cong., 1st Sess., Ser. No. 698. The report was also 
transmitted to the House and printed as Ex. Doc. No. 73, 33rd Cong., 1st Sess., 
Ser. No. 723. See also 2 Furss, Cates CUSHING, 180. 

178 “Tt is to have, at present, nine, and prospectively, ten circuits; to rearrange 
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so ambitious a program. Profounder issues were absorbing the 
energies and arousing the emotions of Congress. The lesser issue 
of judicial reform was side-tracked and partly engulfed by its 
political and personal relations to the transcendent controversy of 
slavery. Everything was subordinated to the impending conflict. 
Even so, something had to be done about California.’ A whole 


the existing nine circuits, so as to comprehend within them all the judicial districts 
except those of California; to appoint nine assistant circuit judges, one for each 
circuit; to preserve unimpaired the existing jurisdiction of the circuit courts, in all 
the districts, as well as those now within the circuits as those without; to with- 
draw the circuit powers from the district judges, and revest them in the proper 
circuit court exclusively ; to have the ordinary circuit court holden as it is in each 
judicial district, and composed of the justice of the Supreme Court residing in the 
circuit, as now, but to associate with him an assistant circuit judge, so that the 
court shall be holden by a justice of the Supreme Court and the assistant circuit 
judge the latter being left to his proper district duties, and there being a real and 
effective circuit court even in the case of the necessary occasional absence of the 
justice of the Supreme Court.” Ex. Doc. No. 41, supra, p, 9. It is to be noted 
how closely the Act of April 10, 1869, 16 Stat. 44, achieved Cushing’s plan in 
detail. His survey of the merits and demerits of the existing system deserves 
notice: “The general system, thus cursorily sketched, has now stood the test of 
the controversies and criticism of two generations; its practical working has become 
familiar to the whole community ; the adjudications of a long succession of eminent 
judges have regulated its forms and imparted precision to its action; and no other 
theory of judicial decision presents itself, which promises any advantages com- 
mensurate with the experimental uncertainties which a radical change of organiza- 
tion would introduce into the administration of justice throughout the Union. The 
district courts, with jurisdiction limited by the boundaries of the respective States; 
the circuit courts, with concurrent jurisdiction, or with original, superior, and 
appellate jurisdiction; and the Supreme Court, with its constitutional power, seem 
together to constitute a judicial system of inherent adaptation to the federative 
political system of the United States. Accordingly, while Congress has in its wis- 
dom seen fit, as the occasion seemed to require, to make changes in secondary 
matters, such as the number of judges of the Supreme Court, or the number and 
limits of the several circuits, or the personality of the circuit courts, or the quality 
or degrees of the relative or absolute jurisdiction of the district and circuit courts, 
—it has left the great monumental parts of the system as they were constructed 
by the same wise men who framed the Constitution.” Ex. Doc. No. 41, supra, 
Pp. 4. 

179 Given of California in the Senate on February 7, 1855, called attention to 
the flood of land cases in the district courts of California, the necessity for a 
prompt and adequate adjudication of these highly important claims, and the im- 
possibility of the courts’ coping with their crowded dockets. See 36 Conc. GLosE, 
605. See also Cushing’s Report, Ex. Doc. No. 41, supra, p. 5. By the Act of 
September 28, 1850, § 2, 9 Stat. 52, California was divided into two districts with 
district judges exercising circuit court jurisdiction. By the Act of August 31, 1852, 
to Stat. 76, 84, the district judge of the northern district was also made judge of 
the southern district. By the Act of January 18, 1854, 10 Stat. 264, a judge was 
provided for the southern district. 
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new empire had been opened up, bringing in its train a mass of 
highly important litigation. Almost over night law had to be 
made wholesale.**® It was imperative to have a judge to make 
it. While the general system was left untouched, California was 
provided for ad hoc. By the Act of March 2, 1855,'* California 
was erected into a circuit with a separate circuit judge. The 
process of divorcing circuit courts from the Supreme Court had 
begun.?*? 

The Civil War put out of men’s minds such placid concerns 
as judicial organization, but the Civil War is also a turning-point 
in the history of the federal judiciary. The Northern victory 


released new conceptions of nationalism and new economic 


forces. Their reflex is seen in the structure of our judiciary. 
In a few years they altered profoundly the system that had 
prevailed since 1789. 


Felix Frankfurter. 
Harvarp Law ScHoot. James M. Landis. 


(To be continued) 


180 See McAllister (U. S. C. C.) Rep., passim, containing the opinions of Cali- 
fornia’s first circuit judge, the well-known Marshall Hall McAllister. The condi- 
tions out of which the litigious difficulties of early California arose are vividly 
sketched by Judge Field in his Early Days in California, 121 et seg. See also 
J. N. Pomeroy’s introductory sketch to Legislative and Judicial Works of Judge 
Field, 22 et seg., and the revealing story of Dr. Mary Floyd Williams in her San 
Francisco Vigilance Committee of 1851, particularly Chapter 7, The Failure to 
Establish Social Control. 

181 yo SraT. 631. 

182 Qn February 5, 1855, a bill to this effect was reported from the Senate 
Judiciary Committee. See 36 Conc. Grose, 567. A similar bill was reported 
to the House on February 8, 1855. 36 ibid. 630. On February 7, the bill 
was debated in the Senate. Judah P. Benjamin of Louisiana and Stephen A. 
Douglas of Illinois both objected to the bill in that it introduced an innovation 
in the circuit system. 36 ibid., 604, 606. Seward rejoined that the force of such 
a precedent was certainly very slight. 36 ibid., 608. On February 12, Benjamin’s 
motion to recommit the bill to the judiciary so that the circuit courts of California 
would be organized in conformity with the other circuit courts of the United States 
was defeated, and the bill was passed. 36 ibid., 680-681. The bill passed the 
House on February 27, with little discussion. 36 ibid., 715, 971. 
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FEDERAL TAXES AND PREFERRED SHIP 
MORTGAGES 


so bina three branches of the law relating to (a) federal taxes, 

(b) the Ship Mortgage Act of 1920, and (c) the Bankruptcy 
Act of 1898 have each raised so many difficult problems that it 
will not be surprising to find that at the intersection of these 
three branches of law lies another problem. It may be stated 
in this way: How far shall the claim of the United States Gov- 
ernment for unpaid taxes take precedence over the lien of an 
earlier preferred mortgage, in cases where the taxpayer-mortgagor 
is insolvent or in bankruptcy? 

Bankers and other investors in bonds secured by preferred 
mortgages on ships have recently become somewhat concerned 
over the possibility of their security’s being taken from them by 
new tax claims of the United States. In particular, will income 
tax’ claims rank ahead of the preferred mortgage? 

The problem is vital, not only because of the heavy investments 
made in ship mortgages during and immediately following the 
World War, but also because of the depression which appears to 
exist at present in the shipping business. 

There is only one adjudicated case in point, and that has hardly 
served to reassure the investors in maritime securities. It may 
therefore be of interest to examine that case and to scrutinize its 
language in the light of the statutory provisions and judicial 
utterances. 


Tue MELIssA TRASK 


The decision of Judge Morton in The Melissa Trask? has 
brought the problem to the fore. The facts in the case were as 
follows: In 1919 and the early part of 1920, certain ship- 
chandlers furnished supplies to the Schooner “ Melissa Trask ” 


1 As is well known, the Commissioner of Internal Revenue has recently made 
many large additional assessments for income taxes alleged to be due from steam- 
ship owners for years as far back as 1917. The war years were prosperous ones 
for the steamship owners and the tax rates were high. The ambiguity of the 
Revenue Acts as to methods for computing and allocating the income and as to 
the allowance of deductions has complicated the tax situation. 

2 285 Fed. 781 (D. Mass., 1923), 1923 Am. Mar. Cas. 193. 
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under such circumstances that they became entitled to a supply- 
man’s maritime lien. Subsequently, in October, 1920, a preferred 
ship mortgage was placed on the vessel, by compliance with the 
provisions of the Ship Mortgage Act of 1920.° Still later, in 1921, 
there was incurred in connection with the vessel, a liability for 
head taxes * on immigrants, and a liability for a penalty for not 
providing passengers with sufficient space. 

In a suit in admiralty, each of the above four claims was as- 
serted. The court held that the order of payment should be as 
follows: 

(1) the supplyman’s lien, 

(2) the head taxes, 

(3) the preferred mortgage, and 
(4) the penalty.® 


The court admitted that “ the question is not free from doubt,” 
but held that, although taxes are not mentioned in the Ship 
Mortgage Act, its provisions “ must be construed, of course, with 
due regard to other provisions of the statutes, especially Rev. 
Stat. § 3466 . . . which in the strongest terms gives priority to 


debts or taxes due to the United States.” ° 

Head taxes, by the terms of Section 1 of the Immigration Act,’ 
are “a lien upon the vessel ” and “a debt in favor of the United 
States against the owner.” It appears that we are dealing with 
a personal tax against the owner, secured by a tax lien on the 
vessel. The mere fact that the tax is a lien on the vessel only, 
instead of a lien on all of the taxpayer’s property, is small basis 
for asserting that the head tax is a property tax. The Melissa 
Trask has, in any event, been understood to stand for the general 
proposition that a lien for personal taxes assessed against the 
shipowner outranks the lien of an earlier preferred mortgage.® 

The purpose of this article is to show that in so far as The 
Melissa Trask stands for that proposition, it is unsound. 


3 Merchant Marine Act of 1920, § 30, 41 Star. aT L. 988. 

* Under Section 1 of the Immigration Act, note 7, infra. 

5 With that part of the decision which postpones penalties to the mortgage, 
there can be no quarrel. See note 57, infra. 6 285 Fed. at 782-783. 

* The Immigration Act, 34 Star. at L. 898, as amended in 39 Star. at L. 
875, 1919 Comp. Stat. ANN. Supp., § 42894aa. See note 25, infra. 

8 The case is apparently so understood by an eminent tax authority. See 
Hotmes, FepEraL TAXES, 6 ed., 1391. 


1 
d 
d 
y 
e 
ts 
ly | 
Ly 
its 
ial 
las 

as 
ip- 
am- 
ones 

the 
s to 


HARVARD LAW REVIEW 


THe SHrp Mortcace ACT OF 1920 


The Ship Mortgage Act of 1920 ° created a new kind of ship 
mortgage which it declared foreclosable in admiralty.*® It further 
provided that “the preferred mortgage lien shall have priority 
over all claims against the vessel,” ** with the exception of cer- 
tain specified classes of claims** among which taxes are not 
mentioned. 

It seems, therefore, that Congress has intended the preferred 
ship mortgage to be a maritime ** lien on the vessel partaking 
of the nature of other maritime liens, except that under Sub- 
section M the mortgage lien is superior to most contractual liens 
that postdate it.* A maritime lien is a jus in re*’ and not a 
mere procedural advantage. 

In view of these considerations, it is difficult to understand the 


® Merchant Marine Act of 1920, § 30, 41 Star. aT L. 988. 
10 Subsection K: “A preferred mortgage shall constitute a lien upon the 
mortgaged vessel. ... Upon the default of any term or condition of the mort- 
gage, such lien may be enforced by the mortgagee by suit in rem in admiralty. 
Original jurisdiction of all such suits is granted to the district courts of the 
United States exclusively... .” 41 Stat. at L. 1003. 

11 Subsection M (b): “Upon the sale of any mortgaged vessel by order of 
a district court of the United States in any suit in rem in admiralty for the 
enforcement of a preferred mortgage lien thereon, all preéxisting claims in the 
vessel . . . shall be held terminated and shall thereafter attach, in like amount 
and in accordance with their respective priorities, to the proceeds of the sale; 
except that the preferred mortgage lien shall have priority over all claims against 
the vessel, except (1) preferred maritime liens, and (2) expenses and fees allowed 
and costs taxed, by the court.” 41 Stat. aT L. 1004. 

12 Subsection M (a) defines a “ preferred maritime lien” as “ (1) a lien arising 
prior in time to the recording and indorsement of a preferred mortgage... 
or (2) a lien for damages arising out of tort, for wages of a stevedore . . . for 
wages of the crew of the vessel, for general average, and for salvage, including 
contract salvage.” 41 Srat. aT L. 1004. 

18 Therein lies the weakness of the Ship Mortgage Act when its constitutional- 
ity is challenged. See George L. Canfield, “The Ship Mortgage Act of 1920,” 
22 Micu. L. Rev. 1o. For the purposes of the present article, we shall assume 
that the Act is constitutional as was held in: The Oconee, 280 Fed. 927 (E. D. Va, 
1922); The Nanking, 292 Fed. 642 (N. D. Cal., 1923); The Lincoln Land, 295 
Fed. 358 (D. Mass., 1924). 

14 It must be remembered that in admiralty, the general rule is that the later 
maritime liens outrank the earlier ones. 

15 See The John G. Stevens, 170 U. S. 113 (1898) ; The Escanaba, 96 Fed. 252 
(N. D. Ill, 1899). See also Hucues, ADMIRALTY, 2 ed., 388. 
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respective priorities awarded in The Melissa Trask. If the tax 
lien outranks the maritime lien of an earlier preferred mortgage, 
why does not the tax claim also outrank the still earlier maritime 
lien for supplies? This apparent inconsistency is not adequately 
explained in the opinion. The government’s reason for admitting 
that the supplyman’s lien was superior to the tax lien is also 
obscure. 

The court held correctly that the Ship Mortgage Act must be 
construed with due regard to other statutes that award priorities. 
The fact that the Ship Mortgage Act is a recent enactment, and 
the fact that it declares the preferred mortgage lien superior ** 
to “ all claims against the vessel ” do not mean that all priorities 
must be determined within the four corners of the Ship Mortgage 
Act. It may be doubted whether the framers of the Ship Mort- 
gage Act considered in this connection the priorities of taxes and 
debts due to the United States. The Act deals with the relative 
tights of individuals, and concerns itself primarily with the rank 
of maritime liens. It can hardly be said to deal, even indirectly, 
with public matters, such as the claims of the United States for 
taxes. 

It becomes necessary, therefore, to determine what priority the 
other laws award to federal taxes. 


At Common Law 


The common law gave to the sovereign a priority over ordinary 
creditors for debts and taxes due to the sovereign. The common 
law did not, however, permit the claims of the sovereign to over- 
tide a vested mortgage or lien. 

Mr. Justice Brandeis summarizes the point in Marshall v. 
New York *" as follows: 


“ At common law the crown of Great Britain, by virtue of a preroga- 
tive right, had priority over all subjects for the payment out of a 
debtor’s property of all debts due it. ... The priority could be de- 
feated or postponed only through the passing of title to the debtor’s 
property, absolutely or by way of lien, before the sovereign sought to 


16 With the exceptions enumerated above. 
17 254 U. S. 380, 382, 384 (1920). 
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enforce his right." . . . Thus, while by the common law of England 
The King (in aid of Bradock) v. Watson, 3 Price, 6, and by that of 
New York Wise v. L. & C. Wise Co., 153 N. Y. 507, 511, the priority 
does not obtain over a specific lien created by the debtor before the 
sovereign undertakes to enforce its right, the legislature of New York 
extended the prerogative right, so as to give certain taxes priority 
over prior incumbrances.” 


There has been some diversity of judicial opinion as to whether 
the common-law prerogative of the sovereign pertains in favor of 
the United States. The proper distinction seems to be that the 
United States Government is entitled to the common-law priority 
for taxes,’® but not for debts *° due to it. 

_ Even admitting the common-law priority of the Federal Gov- 
ernment, it is clear that such priority does not override an earlier 
vested mortgage lien. 

If such result is to follow, the warrant for it must be found in 
some express statutory provision. The following are possible 
bases for such priority: 


(1) Revised Statutes, Section 3466; 
(2) Section 64(a) of the Bankruptcy Act of 1898; and 
(3) Revised Statutes, Section 3186. 


Each of these will be considered in turn. 
REVISED STATUTES, SECTION 3466 


In brief, this section provides that in cases of insolvency, “ the 
debts due to the United States shall be first satisfied.” ** 
This is the provision chiefly relied on in The Melissa Trask as 


18 Citing Giles v. Grover, 9 Bing. 128, 139, 157, 183 (1832), and In re Henley 
& Co., 9 Ch. D. 469 (1878). 

19 Liberty Mutual Ins. Co. v. Johnson Shipyards Corp., 300 Fed. 952 (S. D. 
N. Y., 1924) (U. S. income taxes), and cases cited. See Jn re Charles F. Boyd Co. 
and In re Knauth, Nachod & Kuhne, U. S. Sup. Ct., May 25, 1925. 

20 Equitable Trust Co. v. Connecticut Brass, etc. Corp., 290 Fed. 712 (2nd 
Circ., 1923) ‘debt to United States), and cases cited. See United States v. State 
Bank of North Carolina, 6 Pet. (U. S.) 209, 35 (1832). 

21 “Whenever any person indebted to the United States is insolvent . . . the 
debts due to the United States shall be first satisfied; and the priority thereby 
established shall extend to cases in which a debtor, not having sufficient property 
to pay all his debts, makes a voluntary assignment thereof . .. as to cases in 
which the act of bankruptcy is committed.” U.S. Rev. Stat. § 3466, 1916 U. S. 
Comp. Stat. § 6372. 
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giving “in the strongest terms a first priority to . . . taxes due 
to the United States.” The objection to this conclusion is two- 
fold. In the first place, this section has no application whatsoever 
to taxes; and in the second place, it goes no further than the 
common-law priority. 

1. Section 3466 does not apply to taxes. This section has 
been on our statute books, substantially in its present form, since 
the early days of this republic, and has been construed by 
many eminent jurists, including Justices Marshall, Story, and 
Washington. Its meaning is not in doubt. 

With immaterial changes, Section 3466 is Section 5 of the 
Act of March 3, 1797, which may be regarded as the ancestor ** 
of all statutes giving priorities to the United States. The history 
of the section was traced in Accident Guarantee, Title & Trust 
Co. v. Title Guaranty & Surety Co.” 

The Bankruptcy Act of 1800** and the Bankruptcy Act of 
1841 * provided for the priority of “ debts” due to the United 
States. When the Bankruptcy Act of 1867 *° was passed, the 
priority was enlarged to give priority to “all debts due to the 
United States and all taxes and assessments under the laws 
thereof.” Here we have a clear cut distinction between debts 


and taxes. Today, Section 64(a) of the Bankruptcy Act of 1898 
provides for the priority of taxes, and Section 3466 gives priority 
to debts due to the United States. Such careful distinguishing 
between debts and taxes can hardly have been accidental. 

The decided cases likewise agree that “ taxes ” are not included 
in the term “ debts due to the United States.” *” The distinction 


22 United States v. Oklahoma, 261 U. S. 253, 259 (1923): “Section 3466... 
is a reénactment and extension of § 65, Act of March 2, 1799, 1 Stat. 676; and the 
same or equivalent language, so far as the question here involved is concerned, 
is found in earlier statutes. Act of March 3, 1797, c. 20, §5, 1 Stat. 515; also, 
Act of May 2, 1792, c. 27, § 18, 1 Stat. 263; Act of August 4, 1790, c. 35, $45, 
I Stat. 169; Act of July 31, 1789, c. 5, $21, 1 Stat. 42.” 

28 224 U. S. 152, 158 (1011). 

24 The Act of April 4, 1800, c. 19, § 62, 2 Srat. at L. 36, provided that “ noth- 
ing contained in this law shall in any manner affect the right of preference to 
Prior satisfaction of debts due to the United States.” 

25 The Act of August 19, 1841, c. 9, §5, 5 Stat. aT L. 444, likewise gave 
Priority to “ debts ” due the United States. 

26 Act of March 3, 1867, c. 176, § 28, 14 SraT. AT “e 530. 

27 In re Wyley Co., 292 Fed. 900, gor (N. D. Ga., 1923): “Debts due the 
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is well stated in New Jersey v. Anderson ** by the United States 
Supreme Court: 


“Taxes are not debts. .. . Debts are obligations for the payment 
of money founded upon contract, express or implied. Taxes are im- 
posts levied for the support of the Government, or for some special 
purpose authorized by it. The consent of the taxpayer is not necessary ~ 
to their enforcement. They operate im invitum. Nor is their nature 
affected by the fact that ... an action of debt may be instituted 
for their recovery. The form of procedure cannot change their 
character.” 


A very recent case has also held that Section 3466 has no 
application to taxes.*° 
2. Section 3466 goes no further than the common-law priority 
of the sovereign. It was so held in United States v. Eggleston," 
where the court said: | 


“ The constitutionality of this act, and that it gives no lien ** upon 
the property of the debtor, but only a priority of payment out of the 
proceeds of such property . . . and therefore does not overreach or 
affect a bona fide transfer of the same, was settled by the Supreme 
Court in U. S. v. Fisher, 2 Cranch (6 U.S.) 390, 396” (1804). 


Mr. Justice Brandeis said in United States v. National Surety 
Ce.;* 


“ Section 3466, embodying the common-law rule by which the sover- 
eign has priority over other creditors of an insolvent, United States v. 
State Bank of North Carolina, 6 Pet..29, 35, declares that ‘ the debts 
due to the United States shall be first satisfied.’ ” 


United States are given a first priority... by R: S. § 3466... but taxes are 
hardly to be considered debts.” 

Merriwether v. Garrett, 102 U. S. 472, 513 (1880): “ Taxes are not debts.” 

Accident Guarantee, etc. Co. v. Title Guarantee & Surety Co., 224 U. S. 152 
(ro1rr); Im re Halsey Electric Generator Co., 175 Fed. 825 (D. N. J., 1909); In 
re United Button Co., 140 Fed. 495 (D. Del., 1906). Cf. Lane County v. Oregon, 
7 Wall. (U. S.) 71 (1868). 

28 203 U.S. 483, 492 (1906). 

29 Compare head taxes as a debt. See note 7, supra. 

80 Liberty Mutual Ins. Co. v. Johnson Shipyards Corp., 300 Fed. at 953. 

81 Fed. Cas. No. 15,027 (D. Ore., 1877). 

82 United States v. Griswold, 8 Fed. 496 (D. Ore., 1881). 

38 254 U. S. 73, 75 (1920), 
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Of particular interest are the words of Mr. Justice Story in 
Conard v. Atlantic Insurance Co. of New York,** where he held 
that a debt due to the United States could not prevail over the 
maritime lien of a respondentia conveyance which may be re- 
garded as a prototype of the modern preferred mortgage: 


“ What then is the nature of the priority, so limited and established 
in favour of the United States? Is it a right, which supersedes and 
overrules the assignment of the debtor, as to any property which the 
United States may afterwards elect to take in execution ...? Or, 
is it a mere right of prior payment, out of the general funds of the 
debtor ...? We are of opinion that it clearly falls, within the 
latter description.*® ... There are liens where the right is perfect 
... as the lien of a seaman for wages, and the lien of a bottomry 
holder on the ship for the sum loaned. In none of these cases has it 
ever been decided that . . . the priority of the United States cut out 
the lien of the particular creditor. And before such decision is made, 
it will deserve very grave deliberation, and a marked attention to what 
fell from the Court, in Nathan vs. Giles, (5 Taunt. 558. 574.).” 


It is unfortunate that these words were not commended to the 
attention of the court in The Melissa Trask. 


SECTION 64(a) OF THE BANKRUPTCY ACT OF 1898 


This section does apply to taxes,** but is limited in application 
to cases of bankruptcy.*’ It is important to note that this pro- 
vision, like its predecessors and like Section 3466, does not create 
a lien but establishes a priority for “ all taxes.” ** 


34 y Pet. (U. S.) 386, 439, 441-442 (1828). Note, however, that this case was 
not in admiralty, but was an action at law for trespass. 

35 Accord, United States v. Hooe, 3 Cranch (U. S.) 73 (1805). Cf. Frame 
v. Bivens, 189 Fed. 785 (E. D. Okla., 1909); United States v. Fisher, 2 Cranch 
(U. S.) 358, 390 (1805). See Reporter’s notes in 15 Fed. so5 (1883). But see 
Thelusson v. Smith, 2 Wheat. (U. S.) 396 (1817). 

36 “Debts which have Priority— a. The Court shall order the trustee to 
pay ‘all taxes legally due and owing by ‘he bankrupt to the United States, State, 
county, district, or municipality in advance of the payment of dividends to 
creditors.” 30 Star. aT L. 563, 1916 U. S. Comp. Srar. § 9648. 

87 HotMeEs, FepERAL TAXES, 1923 ed., 1063. 

38 Many so-called fees are in fact taxes. New Jersey v. Anderson, 203 U. S. 
483 (1906). Taxes which become due after bankruptcy adjudication are included. 
Dayton v. Stanard, 220 Fed. 441 (8th Circ., 1915). 
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1068 
The priority must be based strictly on the provisions of the 
section, as was pointed out in Jn re F. G. Borden Co.” 


__ “ For no authority exists for the payment of taxes *° ahead of general 
creditors excepting section 64a.” 


The words of the statute require “the court to order the 
trustee to pay all taxes” ahead of “ dividends to creditors.” 
Only unsecured creditors receive “ dividends.” * 

Payments to secured creditors are not “ dividends,” but satis- 
faction in full so far as their respective securities will permit.” 
On its face, therefore, the provision intends that taxes shall be 
paid in advance of unsecured creditors,** but not ahead of secured 
creditors. 

_ Nevertheless, the books abound with statements to the effect 
that “ By this legislation, Congress seems to have placed valid 
and subsisting taxes in a class by themselves and of the highest 
rank.” ** When these cases are more closely examined, however, 
it appears that they do not involve the claim of a mortgagee or 


lien creditor. 
Two cases have given taxes priority over the lien of an earlier 
mortgage. In City of Chattanooga v. Hill,** it was held that the 


39 275 Fed. 782, 785 (7th Circ., 1921). 

40 Thus, in bankruptcy, debts due to the United States are not allowed prior- 
ity, except after administration expenses, taxes, and wage claims have been paid. 
U. S. Rev. Star., § 3466 does not apply in bankruptcy except as a priority under 
Section 64 (b) (5) of the Bankruptcy Act. 30 Srar. at L. 563, 1916 U. S. 
Comp. Star. § 9648. 

In re Atlantic G. & P. S. S. Co., 289 Fed. 145 (D. Md., 1923); Davis v. 
Pullen, 277 Fed. 650 (1st Circ., 1922); In re Tidewater Coal Exchange, 280 Fed. 
648 (2nd Circ., 1922). 

41 Bird v. City of Richmond, 240 Fed. 545 (4th Circ., 1917). 

42 See In re Hosmer, 233 Fed. 318, 321 (S. D. Ia., 1916). 

43 Including creditors having priority under § 64 (b). In re Kittenplan, 285 
Fed. 62 (S. D. N. Y., 1922) (wage claim); In re A. E. Fountain, Inc., 295 Fed. 
873 (S. D. N. Y., 1924); In re West Coast Rubber Corp., 290 Fed. 160 (oth 
Circ., 1923). 

44 In re Weissman, 178 Fed. 115, 116 (D. Conn., 1910). See also In re Ash- 
land Emery & Corundum Co., 229 Fed. 829, 831 (D. Mass., 1916): “ They are not 
preferred claims against the estates; they stand ahead of preferred claims.” 
In re Stalker, 123 Fed. 961 (W. D. N. Y., 1903); Im re Harvey, 122 Fed. 745 
(E. D. Pa., 1903). See Hortmes, Feperat Taxes, 1923 ed., 1061; T. D. 3405; 
I-2 Treas. BuLL., 46-596 (1922). 

45 139 Fed. 600 (6th Circ., 1905). The Court preceeds on the incorrect 
ground that Section 64 (a) places the tax lien above the earlier mortgage by 
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city tax lien on property was to be paid before the prior mortgage. 
In Delahunt v. Oklahoma County, it was held that a county 
lien for property taxes and assessments superseded an earlier 
mortgage on the property. 

Here it is necessary to point out again the distinction between 
personal taxes and property taxes. Property taxes must, in cases 
of deficiency of assets, be borne by the property on which it was 
assessed, irrespective of whether the interest affected be that of 
the mortgagor, mortgagee, or other creditor.” In the case of 
personal taxes assessed against the mortgagor, the government 
cannot expect satisfaction out of the mortgagee’s interest. In 
other words, considerations similar to those discussed in connec- 
tion with Section 3466 prevent taking the property of A in pay- 
ment of taxes assessed against B.** 

Section 64(a) must be regarded as a substitute for distraint * 
for taxes, which the United States would have had but for the 
intervention of the bankruptcy proceedings.”° The property of 
one person may not be distrained to enforce the tax liability of 
another person.” 3 

The correct principle, it is submitted, is enunciated by the court 
in In re Hosmer,*® where it was said: 


“T hold that the provisions of section 64 with relation to the pay- 
ment of taxes . . . all pertain to the general assets of the estate, and 
have no relation to property which by reason of liens never became any 
part of the bankrupt estate.” ** 


using the mandatory words “ shall pay.” The correct ground is that the Tennessee 
statute subordinated the mortgage to the lien for property taxes. 

46 226 Fed. 31 (8th Circ., 1915). 

47 See In re Yoke Vitrified Brick Co., 180 Fed. 235, 239 (D. Kan., 1910). 

48 See note 35, supra. Cf. Thelusson v. Smith, 2 Wheat. (U. S.) at 426, 
where the Court said: “ The United States are to be first satisfied; but then it 
must be out of the debtor’s estate.” See also Jn re Bennett, 153 Fed. 673, 690 
(6th Cire., 1907). 

49 Revenue Act of June 2, 1924, c. 234, § 1030. See Hotes, of. cit., 6 ed., 
1392. 

50 In re Conhaim, roo Fed. 268 (D. Wash., 1900). See also Im re United 
Five & Ten Cent Store, 242 Fed. roos (S. D. N. Y., 1917). 

51 Long v. Rasmussen, 281 Fed. 236 (D. Mont., 1922). See, however, Markle 
v. Kirkendall, 267 Fed. 498 (M. D. Pa., 1920). 

52 233 Fed. at 319. See also 2 REMINGTON, BANKRUPTCY, 2 ed., 2049. See 
0. D. 770, 4 Treas. BuLL., 325 (1921). 

58 See also Yeatman v. Savings Inst., 95 U. S. 764 (1877). 
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The United States Supreme Court held, in City of Richmond 
v. Bird,®* that the lien of a landlord for rent is superior to the 
city’s claim for taxes, which was not supported by a lien. 

These cases give effect to the provisions of Section 67(d) of 
the Bankruptcy Act, where, as pointed out in Jn re Yoke Vitrified 
Brick Co.,® it is provided “ in effect, that nothing appearing else- 
where in the act itself, no matter how general and comprehensive 
the language employed might be, should affect the validity, 
extent, or operation of such liens.” 

It is submitted, therefore, that, under a proper construction 
of Section 64(a), a mere priority granted to taxes assessed 
against the mortgagor or the mortgaged res cannot displace a 
bona fide mortgage lien, regardless of whether the mortgage or 
the tax assessment was the earlier in point of time. 

Especially should this be so in the case of preferred ship 
mortgages, in view of the high rank given them by Subsection M 
of the Ship Mortgage Act.°° 

A claim of the United States for tax penalties may not be col- 
lected, except to the extent that they represent a pecuniary loss 
by delayed payment.” 


REVISED STATUTES, SECTION 3186 


This is the only federal statute which gives the United States 
a lien for taxes in general, as distinguished from a priority of 
distribution in insolvency or bankruptcy. No special priority 
for the tax lien is mentioned. 


54 249 U. S. 174 (1919). 

55 180 Fed. at 239. 

56 See note 11, supra. 

57 §57 (j) of the present Bankruptcy Act so provides. 30 Strat. at L. 560, 
ror6 U. S. Comp. Strat. § 9641. Interest at 1% per month is not regarded as a 
penalty. United States v. Childs, 265 U. S. 591 (1924), in effect reversing In re 
J. Menist & Co., 290 Fed. 947 (2nd Circ., 1923). In that case the United States 
waived its claim as to the 5% delinquency penalty. See In re A. E. Fountain, 
Inc., supra, note 43. See also Hotmes, Feperat Taxes, 6 ed., 1401. 

58 “R. S. §3186—If any person liable to pay any tax neglects or refuses 
to pay the same after demand, the amount shall be a lien in favor of the United 
States from the time when the assessment list was received by the collector, except 
when otherwise provided, until paid, with the interest, penalties, and costs that 
may accrue in addition thereto upon all property and rights to property belong- 
ing to such person: Provided, however, that such lien shall not be valid as against 
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The portion of the section beginning with the words “ provided, 
however,” was added by the amendment of March 4, 1913. 
Prior to the amendment, a mortgage taken subsequent to the 
receipt of the assessment list by the Collector was inferior to the 
tax lien, even though the mortgagee did not and could not have 
known of the existence of the tax claim. The harshness of 
this situation was criticized by Judge Rose in United States v. . 
Curry,°° and was in 1906 made the subject of a protest by the 
American Bar Association.® 

It was apparently in response to these criticisms that Congress 
amended the section to provide for protection of a bona fide 
mortgagee or purchaser against a federal tax lien which was not 
filed at the time of the mortgage or purchase. 

It is submitted that this amendment clarifies any ambiguity in 
the intent of Section 3466 or Section 64(a). These two sections 
can fairly be said to be in pari materia ® with Section 3186. 
Although Section 3186 has more general application than the 
other two, all three deal with preferential treatment of claims of 
the United States. In the main, tax priorities and tax liens have 
similar functions. If liens are superior to priorities, and if a 
tax lien is postponed to an earlier mortgage lien, it cannot be 
longer maintained that a mere tax priority will override the lien 
of an earlier mortgage. 


any mortgagee, purchaser, or judgment creditor until notice of such lien shall be 
filed by the collector in the office of the clerk of the district court of the district 
within which the property subject to such lien is situated.” 14 Strat. at L. 107, 
as amended in 20 Star. aT L. 331, as amended in 37 Srar. at L. 1016, 1916 U. S. 
Comp. Star., § 5908. 

59 United States v. Pacific R. R., 1 Fed. 97 (E. D. Mo., 1880); United States 
v. Turner, Fed. Cas. No. 16,548 (S. D. Ohio, 1873); United States v. Snyder, 149 
U. S. 210 (1893) ; Blacklock v. United States, 208 U. S. 75 pee 

60 201 Fed. 371 (D. Md., 1912). 

61 See 1906 Am. Bar Assn. Rep., Pt. 1, 508. 

62 Cf. In re Stoever, 127 Fed. 394 (E. D. Pa., 1904), holding that § 64 (a) 
of the Bankruptcy Act is in pari materia with U. S. Rev. Stat., §3466. 

63 It has been held that priorities were superior to liens. See 2 Corier, 
BANKRUPTCY, 12 ed., 988. But it is now established that liens are a jus in re, 
whereas priorities are merely procedural advantages. See In re Bennett, 153 Fed. 
680, 690 (6th Circ., 1907). A priority has been likened to an equitable lien. 
Marshall v. New York, 254 U. S. 380, 386 (1920); State v. Rowse, 49 Mo. 586, 
592 (1872). 
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RELATIVE JURISDICTIONS OF ADMIRALTY AND BANKRUPTCY 


The first concern of the holder of a preferred ship mortgage 
will be to obtain a foreclosure of his lien in admiralty.* But 
what happens if he is unable to do so before the complications 
of insolvency or bankruptcy proceedings set in? 

Admiralty and bankruptcy courts have separate and distinct 
jurisdictions, and function to a large degree independently of 
each other. The general rule is that whichever court first gets 
jurisdiction over the vessel is entitled to retain that jurisdiction 
until its work is done. If the vessel is seized under a libel in 
admiralty before the owner is adjudicated a bankrupt, the ad- 
miralty court refuses to be ousted of its jurisdiction.” One 
case ** has held that the admiralty court may obtain jurisdiction 
of the vessel by prior seizure, even after the adjudication in 
bankruptcy, and proceed notwithstanding the bankruptcy. But 
under the present Bankruptcy Act, there is strong authority for 
holding that the bankruptcy court’s jurisdiction is complete upon 
adjudication, even in absence of actual custody of the res.” 

But, even where the bankruptcy court gets jurisdiction first, 
it finds itself in an embarrassing position. The power to ad- 
judicate maritime liens ® is vested exclusively in the admiralty 
courts.°° The bankruptcy court cannot sell a vessel free from 
maritime liens,” unless the maritime lienors have voluntarily sub- 
mitted themselves to the jurisdiction of the bankruptcy court.” 
The usual practice is to reserve all rights in admiralty whenever 
a claim supported by a maritime lien is presented in bankruptcy. 
The result is that, sooner or later, the maritime liens must be 
adjudicated in admiralty, where they are paid out of the proceeds 


64 See note 10, supra. 
65 The Bethulia, 200 Fed. 862 (D. Mass., 1911); The Geisha, 200 Fed. 864 
(D. Mass., 1911) ; The Philomena, 200 Fed. 859 (D. Mass., 1911). 

66 The Ironsides, Fed. Cas. No. 7069 (N. D. IIl., 1869), decided under the 
Bankruptcy Act of 1867. 

67 White v. Schloerb, 178 U. S. 542 (1900); In re Alton Mfg. Co., 158 Fed. 
367 (D. R. L, 1908). 

68 We are assuming that a preferred ship mortgage constitutes a maritime lien. 
See note 13, supra. 

89 In re Interocean Transportation Co., 232 Fed. 408 (S. D. N. Y., 1916). 
70 Moran v, Sturges, 154 U. S. 256 (1894). 
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of the vessel, and the balance, if any, is turned over to the 
bankruptcy court. 

Speaking of a case where admiralty first obtained jurisdiction 
over the vessel, it was said in The Philomena:” 


“Under such circumstances . . . the bankruptcy court cannot ad- 
minister, nor its trustee ** take title to, anything more than the bank- 
rupt’s interest in the vessel, which will only be so much of her or her 
proceeds as may be left after the maritime liens are satisfied.” 


Once in the admiralty court’s jurisdiction, the holder of a pre- 
ferred ship mortgage enjoys a favored position that ordinary 
mortgagees do not. His interest in the vessel will not be subject 
to the heavy costs of administration in the bankruptcy proceed- 
ings."* Nor should he be troubled with any doubts as to tax 
priorities under Section 64(a) of the Bankruptcy Act. That 
section must be considered a direction to the bankruptcy court 
which appointed the trustee, and not as establishing any priority 
in admiralty. Sections 3466 and 3186 are broader in their scope, 
and as binding in admiralty as elsewhere. But, as has already 
been pointed out, taxes are not covered by Section 3466; and 
Section 3186 by its terms protects the lien of any earlier bona 
fide mortgagee. 

H. Maurice Fridlund. 


New York Crrv. 


71 Hudson v. N. Y. & Albany Transportation Co., 180 Fed. 973 (2nd Circ., 
IgI0). 

72 200 Fed. at 862. ( 

78 The trustee may, of course, intervene to contest the maritime liens claimed. 
In re Interocean Transportation Co., 232 Fed. at 410. 

74 The Philomena, 200 Fed. at 862. 
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STATUS IN COMMON LAW 


ee purpose of this paper is to consider the relations in 
common law which loosely go by the name of status. We 
shall try to find how the law treats them, and then recapitulate 
the findings in an attempt to formulate a status norm. We 
shall also notice in passing what factors have influenced courts 
and text-writers to treat these relations as they have. There 
will be no pretense at cataloguing the minutiae of law on status. 
The right is expressly reserved to burst from the strict economy 
of coherence whenever it is profitable or entertaining to do so. 
As the scope of the subject indicates, the conflict of laws will 
be of special concern.* | 

The original extent of these deliberations included a rather 
minute study of the lectures of John Austin on Status. But 
though that sound work is the only elaborate treatment of the 
subject now to be found, the fruit is meagre and dry. And yet 
out of deference to an honest soul, and to supply a microcosm 
of the work of jurists nearly a century ago, a brief statement 
of Austin’s conclusions will be first set forth. 


AUSTIN’s VIEW OF STATUS | 


Austin’s problems were those of a classifier of positive law. 
His juristic outlook was severely one-dimensional. He was not 
concerned with length, which may be called the historical evo- 
lution of a concept; nor with width, its philosophical consonance 
to the nature of things; nor a fortiori with depth, its functional 
adequacy. He confined himself to the classification of legal 
phenomena of maturer systems known to him. To understand 
him we must forget these other qualities of a legal concept and 
acquire, for the purpose of this study, his one-dimensional point 
of view. 

He accepted in its broad lines the classical Roman division of 
the ius privatum, into ius rerum, and ius personarum. The law 


1 The obviously deep obligation to Professor Beale should not cause the 
reader to attribute any lapses herein to that preéminent scholar in this field. 
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of things, he said, is the bulk of those rights and duties, capacities 
and incapacities, which are the legal lot of the normal citizen 
of full age and powers. The law of persons, on the other hand, 
tells us how, for groups of special persons, the normal attributes 
of the law of things may be varied. The law of things, no less 
than the law of persons, deals with persons; but the law of 
persons deals with persons as such. The ius rerum is The Law 
minus the law of persons, which “ for the sake of commodious 
exposition ” is segregated from the bulk of the law as a whole. 
The law touching persons as such is the law of status or con- 
ditions, and in the distinction between the law of things and 
the law of persons must therefore lie the clue to status. 

Austin, therefore, gives the name of status to a by-product. 
These are his own words: 


“Where a set of rights and duties, capacities and incapacities, spe- 
cially affecting a narrow class of persons, is detached from the bulk 
of the legal system, and placed under a separate head for the con- 
venience of exposition, that set of rights and duties, capacities and 
incapacities, is called a status. And this, it appears to me, is the 
whole rationale of the matter. Though, such is the pother made about 
status, that nothing but a most elaborate inquiry into the subject 
would convince me of it.” ? 


When he has labored through these four lectures, he has in 
effect said only that status as such is nothing but a mechanical 
device. According to this criterion, our modern digests, full of 
relational titles such as master and servant, landlord and tenant, 
trustee and cestui — would be mostly status. i 


StaTuS IN ComMMON LAW 


We shall now turn to the relations loosely called status, and 
see if any of them are candidates for the juridical cemetery. 
Having found common factors in the judicial handling of these 
cases, we shall sort them accordingly. I shall, however, at the 
outset venture a conclusion as a criterion: that those relations 
are status whose existence in another jurisdiction is measured 


2 Lectures, 4 ed., 746. 


J 
l 
7 
t 
it 
rt 
| 
ce 
al 
al 
id 
id 
nt 
of 


1076 HARVARD LAW REVIEW 


by the law of the home state of the persons involved. This 
obscure definition will shortly be elucidated. 


MARRIAGE 


In considering marriage, we immediately run into the broad 
statement in the language of the cases that a marriage good 
where celebrated is good everywhere.’ Without more this ap- 
pears to strike down the tentative criterion just offered. We 
must, however, go behind this general statement to ask what 
it is which makes a marriage good where celebrated. Courts 
differ in their characterizations of the marriage relation. Some 
call it a mere civil contract,* while others say it is a status.’ 
Whatever they say, all courts agree that it is very different from 
an ordinary commercial contract. The fact is that marriage is 
composed legally of two elements. First, it is a contract, in 
that there are certain forms and expressions of agreement and 
simple contractual capacities. Second, it is a “ voluntary union 
of one man and one woman for life, to the exclusion of all 
others.” ° If aman and woman, who are domiciled in one state, 
where they intend to live and raise their children and become a 
part of the community, go into a foreign state (because, for in- 
stance, the bride’s mother lives there for her health) and are 
married, — which law should govern the marriage, that which 
from the fact of domicil is going to protect them for their lives, 
or that where the ceremony is performed? Exclusive use of 
either law for both elements of the marriage would lead to prac- 
tical difficulties. If the law of domicil exclusively were to regu- 


8 Jackson v. Jackson, 82 Md. 17, 33 Atl. 317 (1895); Ross v. Ross, 129 Mass. 
243, 247 (1880); Lando v. Lando, 112 Minn. 257, 127 N. W. 1125 (1910); 
State v. Hand, 87 Neb. 189, 126 N. W. 1rooz2 (1910); Harral v. Harral, 39 N. J. 
Eq. 279 (1884). See Bishop, MARRIAGE AND Divorce, 6 ed., 355. 

4 Nelson v. Brown, 164 Ala. 397, 51 So. 360 (1910); Coad v. Coad, 87 Neb. 
290, 127 N. W. 455 (1910). See Dicey, Conriict or Laws, 3 ed., App. 794; 
note 12. 

5 People v. Case, 241 Ill. 279, 89 N. E. 638 (1909); Taylor v. Taylor, 108 
Md. 129, 69 Atl. 632 (1908); Coe v. Hill, 201 Mass. 15, 86 N. E. 949 (1909); 
Levey v. Levey, 88 Misc. 315, 150 N. Y. Supp. 610 (1914). See Dicey, op. cit, 
App. 796, note 12. 

® Hyde v. Hyde, L. R. 1 P. & D. 130 (1866); Estate of Klipfel v. Klipfel, 41 
Colo. 40, 92 Pac. 26 (1907); State v. Bittick, 103 Mo. 183, 15 S. W. 325 (1891)- 
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late whether these parties may contract a valid marriage in the 
foreign state, this latter state would not be politic in allowing 
a marriage between foreigners without inquiring into the minutiae 
of the home law of capacity to contract; or these parties on their 
return might find themselves in an unhappy legal relation, if 
any.. Therefore, as to the many questions of mere contractual 
capacity, the law is now pretty clearly decided that the balance 
of convenience favors the lex loci contractus as opposed to the 
law of domicil. 

But there is the second legal element of marriage of vital and 
almost exclusive concern to the sovereign of the domicil of the 
parties — an element deeper than a matter of simple contract. 
Shall this be governed by the law of the place where the mar- 
riage is celebrated? If so, it would be necessary only to go 
outside the state of domicil to evade a difficulty of serious con- 
cern to that state, and thus make the home law ridiculous. This 
view, therefore, is also undesirable if pushed to its extreme. 

If parties by going to a foreign state do in fact evade some 
merely administrative requirement of their home law, it would 
be absurd for the home law to declare, on a proper issue, that 
no marriage had arisen. But if the policy of the home state, 
for reasons closely touching the morals and the spiritual health 
of the state, would not allow such a marriage, then it would be 
equally shocking to say that the state where the parties had 
momentarily stopped could defeat the home law’s purposes. 

Thus, if neither law can with convenience and fairness con- 
trol the forms and the relation created by the forms, some sort 
of compromise is necessary as a practical matter. The clue to 
this compromise is to be found in the line between provisions 
of a state law which are purely matters of regulation and super- 
vision, and those which go deeper into the question of the public 
policy and morals of the state where the parties are to live. 

The home state (i.e., the state of domicil) should be the one 
to decide whether a couple are to live together as man and 
wife under its laws. However, in deciding this question, it will 
for obvious practical reasons refuse its sanction to a foreign con- 
tract of marriage only where there is a deep-seated social policy 
demanding such refusal. The cases of refusal in modern times 
of standardized public sentiment will be so few in fact, that the 


1078 HARVARD LAW REVIEW 


digests and texts usually generalize the law by saying, as noted 
already, that a marriage good by the lex loci contractus is good 
everywhere, and tag on the cases of refusal as exceptions to this 
rule. This general statement, I submit, is a name for an in- 
cidental result, and conceals the fact that the home law examines, 
so to speak, each foreign marriage involving its domiciliaries. In 
the great majority of cases, the examination is satisfactory and 
therefore the process of examination makes no noise. In cases 
of refusal, ordinarily called exceptional, the operation is truly 
no exception, but only a different conclusion by the home law. 
Thus all cases are brought into the rule that the home law must 
be satisfied, and the apparent exceptions are the strongest indica- 
tions of what happens silently in every case. The usual rule 
found in the books, which by implication denies the home law 
any function except in certain cases of gross irregularity, is 
as misleading as to say that the digestive organs are involved 
only when they refuse to assimilate particularly poisonous food. 
An ignorant observer might well say of man’s metabolism, that 
everything which he can get in his mouth he can assimilate, 
leaving plum-pudding and salt pork — the incest and polygamy 
of the internal commonwealth — for exceptions. If I may pro- 
ceed with my vulgar analogy, it is true that to be eaten, food 
must be put in the mouth, and this is local capacity. But granted 
such capacity, who will say that the machines lower down are 
not active in every case, and really make the final decision, 
whether satisfied or not? 

I therefore conclude that the marriage must be agreeable to 
the law of the domicil, or the relation does not, as a matter of 
theoretical common law, exist universally. If this is true, the law 
of the domicil controls the creation of marriage, and having a 
grip on it then, it holds on until the domicil is changed or the 
relation is dissolved. 

Recognition of marriage good by the home law follows when- 
ever it is called into question in another jurisdiction using the 
same system of law.’ If the marriage is principally of interest 
to its home law, another sovereign should give it the fullest 
recognition consistent with the local public policy. Among com- 


7 See Dicey, op. cit., 2 ed., 477-478. 
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mon-law jurisdictions the slogan of the conflict of laws has never 
been “ dog eat dog,” but rather, “live and let live.” The local 
law must be supreme for all local purposes, but to secure local 
social interests it is not necessary to tamper with the foreign 
marriage at all. The court in Polydore v. Prince * expressed the 
practical operation of this doctrine as neatly as possible, obiter, 
when it said: - 


“Tf a Turkish or Hindoo husband were traveling in this country 
with his wife, or temporarily resident here, we should, without hesita- 
tion, acknowledge the relation of husband and wife between them; 
but the legal preéminence of the husband as to the acts done here, 
would be admitted only to the extent that the marital rights are 
recognized by our laws, and not as they are recognized by the law of 
his domicil.” 


Mr. Beale explains this by dividing status into protecting 
static rights or incidents, on the one hand, and the indestructible 
residuum of a Platonic idea on the other. “ The fact is,” he 
says, “that the static right itself remains unchanged, though the 
protecting rights change; and it would remain equally unchanged 
though they ceased altogether.” ° 

What has been said about the validity of a marriage covers 
the question of its dissolution (divorce) or its nullity. Divorce 
is premised on a valid marriage status. Therefore, only the law 
which digested the marriage can make a valid decree, and this 
is generally followed in the decisions,‘ with some notable ex- 
ceptions, a discussion of which is rather too far afield here." 

A decree of nullity, however, raises the reverse of the medal 
whose obverse is creation of a valid marriage. There we found 
that marriage is both a contract to be performed by local law 
and a relation of social concern to the home law. As it is sub- 
ject to attack on either of these flanks in its inception, nullity 
raises no new question. In fact, the question is whether a mar- 
tiage ever has been created. A suit to annul a marriage could 


8 Ware, *402, *409 (D. Me., 1837). 
Beate, SUMMARY OF THE CONFLICT oF LAws, 167. 
10 See Dicey, op. cit., 256. Wilson v. Wilson, L. R. 2 P. & D. 435 (1872); 
Le Mesurier v. Le Mesurier, [1895] A. C. 517. 
J 11 F.g., Haddock v. Haddock, 201 U. S. 562 (1906). 
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therefore be brought in the jurisdiction where the contract was 
formed, if the ground is of that nature; or it could be brought 
in the domicil if the ground put forward savored of the home 
law’s disgust. | 

It would seem, therefore, that marriage as a relation is the 
province of home law and is therefore a status. 


CAPACITY 


In the old civit law and in modern continental codes, capacity 
is called a status — that is, a man is or is not capable by his 
personal law, and if he is, it is for all purposes in all places. In 
modern common law, it is beyond dispute that, with the pos- 
sible exception of capacity to enter marriage in England, the 
law of the place of contracting, and not the law of the person’s 
domicil, decides whether a person is or is not capable.’* But 
there is considerable authority which sticks to the old theory of 
domiciliary capacity.* On principle, it would seem that capacity 
as a status could not stand up under the buffetings of commerce, 
and should therefore be controlled by the law of the place where 
the parties contract. In days of a slower commercial tempo, 
when contracts were limited to one state, it was well enough to 
say that the personal law of a tender youth, for instance, should 
protect him from the fruits of his own inexperience, even at the 
expense of upsetting an otherwise good piece of honest business. 
But when by reason of travel that same sort of transaction be- 
came more common, its abuse became proportionally less toler- 
able, and this change in the balance of convenience I believe 
to be the reason why capacity to contract commercially is, and 
should be, left to the law where the contract is made. Of course 
it is easier, too, for the parties to find the law of the place where 


12° Worms v. De Valdor, 49 L. J. Ch. (N. S.) 261 (1880) ; Wright v. Reming- 
ton, 41 N. J. L. 48 (1879) ; Baum v. Birchall, 150 Pa. St. 164, 24 Atl. 620 (1892); 
Bowles v. Fields, 78 Fed. 742 (D. Ind., 1897). See Male v. Roberts, 3 Esp. 163 
(1800); Milliken v. Pratt, 125 Mass. 374 (1878); Bell v. Packard, 69 Me. 105 
(1879). See also J. H. Beale, “ Dicey’s ‘ Conflict of Laws,’” 10 Harv. L. Rev. 
168, “ The Progress of the Law, 1919-1920: The Conflict of Laws,” 34 Hanrv. L. 
Rev. 50, 59-60. See 15 Harv. L. Rev. 315; 21 ibid., 365. 

13 Guepratte v. Young, 4 De G. & Sm. 217 (1851). See WeEsTLAKE, Privat! 
INTERNATIONAL Law, 6 ed., 40-43. 
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they are than it is to hunt out the law of the co-contractor’s 
domicil. When the commercial convenience of society is weighed 
against the interest of the sovereign in protecting its domiciliaries, 
the Juggernaut of commerce carries all before it. We live, sad 
to say, in a commerce-ridden world. 

It is interesting to see that even the Continent is conceding 
in spots that the press of commerce has brought about a new 
order. In the Hague Convention of 1912 for a Uniform Law of 
Bills and Notes, Article 74,‘* it is provided that the obligor on a 


y bill or note is bound if the law of the place of contract so holds 
, him; though, it is added, capacity is generally governed by the 
“ personal law of the contractor. The condition which favored 
J this policy in the extreme case of commercial paper is scarcely 
. less pressing in other transactions, and it will be surprising if 
. this repercussion does not in time work its way out from the 
it market-place to the courts. 
of We may therefore conclude, without going further into the 
ty cases, that capacity for all purposes but marriage has weaned 
e, itself from the alma status mater, and has entered the bruising 
t€ §& lists of the ius rerum. 
0, Capacity to marry is so close to the relation itself, that courts 
to have failed in many instances to keep the contract and the 
ld result of the contract separate. This is so particularly in Eng- 
he land, where a few unhappy decisions threw the law into great 
confusion for many years.’ 
de As I have tried to point out earlier, it seems clear that in the 
il most troublesome cases which may arise, a separation into for- 
ve mality and contract on the one hand, and the sanctioning breath 
ind BF of social life on the other, will indicate what process to follow. 
ts Thus, capacity may stay where it belongs, in the lex loci con- 
ere tractus; and marriage as a social problem may go home to its 
Rs own law; and the former is not status, and the latter is. 
92); There remain in the matter of marriage and capacity combined, 
163 
- 105 14 See the interesting discussion of this article in conference. 1912 Hacue 
Rev. ConrerENcE on Bits anv Norts, I Actes, 163. 
v. L, 15 See especially the following well-known cases: Simonin v. Mallac, 2 Sw. 
se & Tr. 67 (1860); Brook v. Brook, 9 H. L. C. 193 (1861); Sottomayor v. De 


Barros, 3 P. D. 1 (1877); Chetti v. Chetti, [1909] P. 67; Mitford v. Mitford, 
[1923] P. 130; Cheang Thye Phin v. Tan Ah Loy, [1920] A. C. 369. 
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two small difficulties. The first arises where the domicils of the 
parties are different, and one law would and the other would not 
give the holy sanction. The other is that human difficulty which 
must arise where one court puts on the spectacles of another’s 
law. Given the same question, would a court deal identically 
with a foreign marriage of its own domiciliaries, and a local 
marriage of foreign domiciliaries? These are both attractive 
matters but, I fear, unprofitable by-ways in a study already 
diverse. They are questions which take our discussion for 
granted, and must therefore be left strictly alone. 


LEGITIMACY AND LEGITIMATION 


The relation of being the legitimate child of one or both parents 
has carried with it since civilization began indispensable social 
and legal advantages. Whether monogamy, and its self-conscious 
concomitant, the importance of being legitimate, came from a 
moral or an economic source is, not profitable for us to inquire. 
At the present time wherever society is highly developed both 
commercially and intellectually, legitimacy is indispensable. 

A child born in wedlock is a legitimate child of both parents and 
is recognized as such everywhere. As Dicey has said, wherever 
this is not accepted, it is not the principle, but the fact of the 
marriage of the parents or the date of the child’s birth which 
is really in issue.*® 

The difficult questions arise when the proper law has made 
a child legitimate though not born in wedlock, and the law of 
the forum passing on the issue of legitimacy is faced with a 
relation created by the home law which would not have been 
created by the law of the forum. England, whose law does not 
allow legitimation by a marriage after birth, has often to pass 
on the question of what effect will be given to a foreign legitimate 
relation on facts which would not have made the child legitimate 
in England. In such cases the English courts have invariably 
taken the word of the domicil, and no questions asked, where 
legitimacy is a collateral issue. The principal issues are, of 
course, succession to property by will or by statute, and these 
are subdivided into questions of real and personal property.” 


16 See Dicey, op. cit., 479. 17 Cf. 6 Harv. L. Rev. 379. 
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Suppose a child of a foreign father claims land in England (1) by 
will or (2) by intestacy, or personalty (3) by will or (4) by in- 
testacy, the child being legitimate by foreign but not by the 
English law of legitimacy. One would expect to find all these 
cases agreeing that the foreign legitimacy is accepted for all 
purposes. In the one case of succession to English land by 
an heir, however, the Statute of Merton, dating from 1236, fixed 
as the qualification for succession to realty, not only legitimacy, 
but birth after the marriage of the parents.** 

Like marriage and other relations controlled by the personal 
law, legitimacy is a legal quantity subject to be diminished by 
local statutes and other sensibilities. So, by varying reminis- 
cences of the Statute of Merton, if the law of the domicil gave 
broader privileges to a legitimated child than the law of the 
forum would have given, the status created abroad might have 
to throw off a few incidents of ballast to be admissible in the 
ring with the more modest local legitimates. This is the prin- 
ciple already discussed in our treatment of marriage. On the 
other hand, if the law of the forum gives greater privileges to 
the legitimate than his home law gives, he gets the better of the 
two choices. .The forum in each case says, “ Yes, you are a 
legitimate all right. By our law, therefore, you are entitled to 
whatever our own legitimates could have.” 

The questions involving legitimacy, raised by In re Grove,'® 
as to legitimation ab initio by specified acts of the father, do 
not bear on the main issue as to what law controls the size of 
the legitimate relation. 

We have probably gone more than far enough with some of the 
familiar cases to try the test of legitimacy. We have seen that 


18 Personalty by will: Jn re Andros, 24 Ch. D. 637 (1883). 

Personalty, as next of kin: Jn re Goodman’s Trusts, 17 Ch. D. 266 (1881). 

Land by will, devise to “ children”: In re Grey’s Trusts, [1892] 3 Ch. 88. 

Land, as heir: Birtwhistle v. Vardill, 7 C. & F. 805 (1840). Cf. Miller v. 
Miller, 91 N. Y. 315 (1883), where a result contrary to Birtwhistle v. Vardill was 
teached because of the absence of the Statute of Merton. 

Some American authorities upholding interstate character of legitimacy: 
McNamara v. McNamara, 303 Ill. 191, 135 N. E. 410 (1922); Dayton v. Adkis- 
son, 45 N. J. Eq. 603, 17 Atl. 964 (1889); Bates v. Virolet, 33 App. Div. 436, 
53 N. Y. Supp. 893 (1808). Cf. 22 Harv. L. Rev. 372. 

19 40 Ch. D. 216 (1888). See also Blythe v. Ayres, 96 Cal. 532, 31 Pac. 915 
1892). 
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once a proper law has said that a child is legitimate, there is a 
principle of the common law of conflicts which says that whatever 
is now the home law of this child will be borrowed for the purpose 
of rights in other jurisdictions. We shall, therefore, call legiti- 
macy a status (and not be much exercised over the discovery), 


ADOPTION 


In many aspects adoption is similar to legitimation. They 
both give the child a whole new deal of rights and privileges 
with respect to his parent and the rest of the world. The two 
are often combined, as when a father adopts his natural child. 
In the creation of the relation, there is this difference: the 
domicil of a child will invariably concur in the attempt of another 
law (the father’s in most cases) to make him legitimate, though 
to do so would be to lose the child; for the state is presumably 
eager to have even a foreign law reach out its magic wand to 
turn its bastards into gold. The domicil of an already legitimate 
child would in many instances have less interest in letting an 
outsider step in to adopt it — though there would also be many 
cases where this act would remove the burden of a public charge. 
But here again, the test of the relation is how it stands up when 
it enters the interjurisdictional conflict. 

Adoption is not known by the common law of England, nor 
by the law of Scotland, nor by the common law of American 
jurisdictions. It is, therefore, wherever found, a creation of 
the legislature, and so prone to be more awkward and ungainly 
than the well-schooled concepts of common law. A relation 
of adoption, therefore, is subject to more formidable altera- 
tions on the Procrustean bed of the conflict of laws than legiti- 
macy. As a creation of statute, moreover, and thus “ in deroga- 
tion of the common law,” courts are able to file down an un- 
welcome adoption until there is little left of the original as 
it came out of its home state. The utmost limits of this hostility 
are reached perhaps in such a case as Brown v. Finley.”° There 
a Georgia child, who had been duly adopted under the statute of 
Georgia, sought to inherit Alabama land, which an adopted child 


20 157 Ala. 424, 47 So. 577 (1908). 
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might do by Alabama statute. The Alabama court held that 
the child could not take the land, on the ground that the Georgia 
statute did not require the same formalities as the Alabama 
statute. In Alabama, therefore, the common law is that adop- 
tion is not a status, for the court asked for a test by the law of 
the forum, — not by the domiciliary law. It is worth noting that 
Alabama is at least consistent, as it is one of the few jurisdic- 
tions which will not give effect to a foreign status of legitimacy.” 

The weight of authority, however, treats adoption on the same 
principle as legitimacy; ** though, as before stated, the rights 
given by any law, being statutory, are apt to be twisted in transit 
more than in cases of common-law transferable relations.” 

The law is thus shown to be that adoption is an indestructible 
container of rights, which, once filled at home, may leak a few 
scattering incidents on the way, but will be opened in the new 
state substantially intact, — and it is therefore a status. 

As to what law can adopt a child, perplexities arise when the 
adoptive father and the child have separate domicils and the 
statutes are not substantially alike. But our problem is to weigh 
the relation when created, so that we must push on to new 
creations. 


GUARDIANSHIP 


We come now to a lower step in the scale,—to guardian- 
ship, which is similar to both legitimacy and adoption, but is a 
weaker solution of the blood. How will the forum treat a 
foreign guardianship? The answer is not easy, for there are 
but few cases on the matter, and what there are conflict. If 
there are some jurisdictions which balk at a foreign adoption, 


21 Lingen v. Lingen, 45 Ala. 410 (1871). 

22 Ross v. Ross, 129 Mass. 243 (1880) ; Van Matre v. Sankey, 148 Ill. 536, 36 
N. E. 628 (1893); Gray v. Holmes, 57 Kan. 217, 45 Pac. 596 (1896); Melvin v. 
Martin, 18 R. I. 650, 30 Atl. 467 (1894) ; McNamara v. McNamara, 303 IIl. 191, 
135 N. E. 410 (1922). See 36 Harv. L. Rev. 83; 65 L. R. A. 186, note, for many 
More cases. 

23 See, for instance, Theobald v. Smith, 103 App. Div. 200, 92 N. Y. Supp. 
101g (1905); Van Matre v. Sankey, supra; Phillips v. McConica, 59 Ohio St. 1, 
51 N. E. 445 (1898); Shafer v. Eneu, 54 Pa. St. 304 (1867); Virgin v. Marwick, 
97 Me. 578, 55 Atl. 520 (1903). For a good brief survey of adoption in other 
systems of law, and the modern law in New York, see J. F. Brosnan, “ The Law 
of Adoption,” 22 Cor. L. REv. 332. 
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we would expect to have even more turn up their noses at this 
legally less respectable relation. | 

In Nugent v. Vetzera,* the most frequently cited case on the 
question, an English court had to pass on the validity of a 
guardianship created by Austrian law for children of an English 
mother, who were being educated in England, and whose best 
interests would presumably have been served by a disregard of 
the. foreign power over the children. It was held that the 
Austrian guardian could exercise control and take the children 
away. Vice-Chancellor Wood assimilated the power of a guar- 
dian to that of a father, and having thus stuffed the guardian’s 
shirt, he proceeded to outline the international dismay incident to 
allowing one nation to trap the traveling children of another 
nation. 

In Woodworth v. Spring,” a contrary result was reached. 
Chief Justice Bigelow, casting about in his judicial workship, 
hit upon Austin’s old friend, the administrator, as the closest re- 
semblance, and decided the case on the broad ground that a state 
cannot deal with matters beyond its limits. While not denying 
in terms the validity of the foreign guardianship, he said the 
child’s welfare must determine,”* and thus the child would not 
be given up to the foreign guardian as of right. | 

The modern tendency to shift the absolute power of the 
parents and guardian over the child to accord with the best in- 
terests of the child and his community, would seem to deprive a 
guardian of his raison d’étre, and to make his position generally 
much weaker. This would apply in such a case as we are con- 
sidering.”” Guardianship seems, therefore, somewhat less than 
status. 


CoRPORATIONS 


We come now to consider a piece of judicial evolution, to my 
immature knowledge the least satisfactory in the common law, 
though of great importance commercially. What, in short, is a 


24 L. R. 2 Eq. 704 (1866). 
25 4 Allen (Mass.) 321 (1862). 
26 See De la Montanya v. De la Montanya, 112 Cal. 131, 44 Pac. 345 (1896). 
27 See Roscoe Pound, “Individual Interests in the Domestic Relations,” 14 
Micu. L. Rev. 177, 182. See also 24 Harv. L. Rev. 142. 
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corporation? ‘There is not here the space (nor the learning) to 
go into the history of the conception adequately. As a matter 
of fact, history will be of little more than academic concern 
to us in treating of corporations, for their great appeal is in their 
shrill de facto commercial clamor for sensible treatment. History 
can do no more than provide superficially apt analogies — and, as 
a talented literary person on the United States Supreme Court 
might have put it, we are dealing with desires, not doctrines. 


More and more the exigencies of America’s inflated business 


world are forcing thoughtful lawyers to pin down and dissect a 
corporation and make some pronouncement on the nature of its 
insides. Upon the facts found by the juristic microscope would 
seem to depend the working theories of all the many litigations 
whose solution presupposes that the courts know what a corpora- 
tion is. The cases are so diverse on these questions that we must 
cast off and argue from principle. 

In the common law the characteristic badges of a corporation, 
as distinguished from a partnership, are limited liability, unity, 
and continuity. To be sure, many partnerships and associations 


_ have these latter two qualities by statute, but our exhibit is to 


be the pure corporation. These are also the badges which dis- 


_ tinguish a corporation from an individual. It is thus pertinent 


at the outset to inquire how a group of persons becomes a 
corporation. 

There are, roughly speaking, two answers. In this country and 
England, it is commonly thought that a group of men negotiate, 
draw papers, get a charter — comes then a flash, a puff of smoke, 
and a new shining thing stands forth, fresh as Venus out of the 
sea. But, this theory says, you are not now free to act as you 
please, for the law which created you has breathed into you 
only contingent life for this and that enumerated purpose; you 
are a bundle of separate powers. This so-called fiction theory 
seems to regard a corporation as their creators regarded the 
mechanical “ R.U.R.” men and woman of the famous play of 
that name by Karol Kapek. The purpose was to have crea- 
tures as like to men as possible, but with certain restraints to 
prevent their getting out of hand. 

Legislatures have treated corporations uniformly under the 
fiction theory, and courts with the same ulterior eye to the dan- 
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gerous power a corporation might build up if not hamstrung ab 
initio, have evolved the corollary to the fiction theory, — that 
whatever a corporation tries to do beyond its chartered powers 
it has not “in legal contemplation ” done at all. Having said 
this, courts were soon, as a practical matter, faced with the 
innocent persons who had been party to a so-called ultra vires act 
of the corporation. Thereupon arose a need to hedge in and say 
that a corporation could be an wltra vires conduit of title, or 
could under strong circumstances be held by an innocent third 
person. Or, though denying recovery, they said, a charter is con- 
structive notice to all the world that they cannot with security deal 
with the corporation except for certain purposes. In the analogous 
problem of acts by a de facto corporation, courts are harassed 
into rhetoric of the same obviously feverish paternity. 

The fiction theory is briefly that a corporation is, to borrow 
this time from the garden, a row of labeled bulbs laid out by the 
legislature in a general or special act. If any one points to some 
derivative bloom which has grown alongside, the state says, 
“You just don’t see that other flower, for we who have the 
package of corporation flowers, did not plant it.” 

The sum total of the conception of a corporation may be ana- 
lyzed progressively somewhat as follows: There was seen every- 
where about a hundred years ago a coming together of capital 


to make use of the enormous saving to be had from mass produc-— 


tion or operation. The partnership, a mere group of individuals, 
would not serve for the simple reason that it was too bulky. The 
trust was a fairly good way out, but it too was bulky and had 
legal disadvantages when used on a large scale. The corpora- 
tion with its neat mechanics, pieced together from the Roman 
universitas bonorum, the church, and the state, appealed for 
obvious reasons. But the strangeness of the device led to the 
most extreme caution. It had to be a corporation for very 
special purposes only. Thus in the extent of the powers given, 
rather than by any other means, did the state seek to ham- 
string the entity it put forth. Thus did the state labor and 
bring forth a legal eunuch, safe in the harem of social in- 
terests. The size of the accumulations on the one hand, and the 
history of monopolistic grants by the British crown on the other, 
resulted in putting the fictitious person torth very much lower 
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than human persons. Though the writ of guo warranto might lie 
against a corporation, still it was regarded with terror. There 
might come a day, reasoned the custodians of the public wel- 
fare, when the farmer’s boy could no longer lift the calf. 
The central problem to which all this is addressed is, it seems 
to me, whether Maitland is right when he says “ it has become 
difficult to maintain that the state makes corporations any more 
than it makes marriages by simply going to church or to a 
registry.” °** The fiction theory, which we are now examining, 
says that a group of men have by natural fact no such powers 
as they acquire when they are incorporated. It regards limited 
liability, unified action, and continuity as a bonanza from the 
sovereign, and therefore the corporation is in the control of the 
state at every step of its life. Consequently, when the charter 
is granted a true status is created for all local purposes at least, 
and the press of commerce being what it is, the corporation is 
also a status in the sense of being recognized as such when it does 
business through agents in foreign parts. This latter assump- 
tion has been denied by a picturesque writer,” but the facts 
are against him. When the state forms a corporation, he says, 


“We have, no more and no less than before, the devotion of prop- 
erty to an idea, in accordance with the desires of a fluctuating body 
of people, and perhaps in accordance with the desires of the govern- 
ment itself. But the fact that the government, or the law, purports 
to establish a new entity, an artificial person, should not be allowed 
to obscure the fact that, in reality, it does no more than it accomplishes 
when it recognizes a charitable trust. No more in kind, that is: in 
degree it generally goes considerably farther. All that it does, in 
essence, is to clothe the persons who are carrying out the idea with 
certain powers, liabilities, and immunities which they would not 
otherwise possess or be subject to. And there is no reason in the 
world why other countries should imitate it in this respect. It has 
not created a person: it has merely set an example.” 


He goes on to say that a state could as well incorporate a horse 
or a donkey, and give it a sub-human status with a right to hold 


28 Marttanp, A TRANSLATION OF GIERKE’S POLITICAL THEORIES OF THE MIDDLE 
AGEs, xxxviii. 

29 Thomas Baty, “The Rights of Ideas—and of Corporations,” 33 Harv. 
L. Rev. 358, 364. 
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property and to vote. And this brings us to a brief outline of 
the entity theory as opposed to the fiction theory. 

Those German, French, and the few Anglo-American writers 
who oppose the orthodox judicial view, state their case in this 
way:*° A group of men and a mass of goods devoted to a given 
purpose, and organized to place the current control in a small 
body, who act as one, is a unit absolutely apart from the 
members who contribute their bits of mosaic property and de- 
liberation to the common acts of the corporation. This propo- 
sition is developed from the psychological fact that where 
seven persons meet and vote on a given project, the result is 
eight separate points of view — or may be. The whole, in other 
words, is greater than and otherwise differs from the sum of 
its parts. This autochthonous aura, Maitland’s “ unknowable 
somewhat,’’ is a fact, not a fundamental conception in the nature 
of things, but a unit forged gradually out of the ever-growing 
needs of society to transact business with expedition and dis- 
patch.** If the legal order must take account of the facts as 
they do exist, this school urges, there is no difference between a 
human being of full age and a corporation, provided it is or- 
ganized in the way which will make it a unit.*’ On this latter 
proposition men will necessarily for some time at least continue 
to differ.** 

In setting out this entity view, it is important to notice that 
as far as the autochthonous aura is concerned, this is not limited 
to corporations. A church or a college class or a football team, 
each has this added character and yet we know they are 
not to be recognized as legal units without more. The difference 
is, and this I believe is absolutely fund’ mental, that a corpora- 


80 The leader in this field is Gierke. His principal work is “ Die Deutsche 
Genossenshaft.” Maitland has summarized and approved this work in his in- 
troduction to the translation of Gierke’s “ Political Theories of the Middle Age.” 
In France Saleilles speaks for it in “La Personalité Juridique.” An extremely 
good argument for the view, with thorough working out of the organic details of 
a corporation, is to be found in Mestre, “ Les Personnes Morales.” In English, 
Brown’s “ Austinian Theory of Law,” Excursus F, is a spirited defense of the 
entity idea. Markby’s “ Elements of Law” treats briefly of it with approval. 

81 GareIs, SCIENCE OF Law, § 15. 

382 Marksy, ELEMENTS oF Law, 82-83. 
83 Gray, NATURE AND SOURCES OF THE Law, § 121. 
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tion does have an organ recognized by usage to express its 
thoughts and to conduct its business which a partnership does not 
have, and which a loose social body does not have.** If the 
group is not organized in this way, it is not a corporation fact, 
that is all. 

Let us now come back to Maitland’s comparison between a | 
corporation and a marriage. Two proper persons wishing to 
marry may do so merely by getting a license. If they should omit 
the formality of the state’s approval, they would be no less mar- 
ried in the extent of their relations to each other than before, 
but the state would be entitled to say, “ You can’t have all of the 
legal benefits of your relation.” But no one could argue that 
marriage as a human relation depends for its existence on a fiat 
of the sovereign. With a corporation, I submit that the action 
of the state in giving a charter is little or nothing more than 
for marriage, —a mere license, which vouches thereafter for 
the legal protection of the state in the doing of acts which every 
one recognizes are done in fact by the corporation.*® In other 
words, the sovereign gives official sanction to a fact, it does not 
create. 

There is a third view of corporate entity which is really parcel 
of the fiction theory.*° There are many rationalizations of the 
corporation idea in the books which are based on the fiction 
theory, but with this added feature— that the creature once 
given life cannot reasonably be given power to do a normal act, 
A, and restrained from doing, to all intents and purposes, an- 
other normal act, B, which the incorporators might just as well 
have added to the list of powers in the charter. To return to the 
“R.U.R.” mechanical men; though their manufacturers had ex- 
pressly omitted all human traits, after a certain period of time 
these traits appeared as an autochthonous aura, and what was 
limited became general, for all purposes, and the machines be- 
came men. To use the botanical figure, this modified view re- 
gards the plants not as unit annuals, but as seminating peren- 


34 Brown, AusTINIAN THEORY oF Law, Excursus A, 258-2509. 

35 Brown, op. cit., 260. 

36 See E. Hilton Young, “ The Legal Personality of a Foreign Corporation,” 
22 L. Quart. Rev. 178, 185. 
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nials, growing ever larger by natural laws. Or to use the harem 
illustration, the alleged eunuch ceases to act like one. 

For the purpose of solving the wtra vires problem, this con- 
ception of a corporation as a complete creation will do as well 
as the entity theory. One need only say that the corporation 
exists for all lawful purposes, and the absurd refinements will 
disappear. The difficulty comes, not from prohibiting all corpo- 
rations from doing certain things, but from permitting one corpo- 
ration to lease oil fields, and forbidding it to lease gas fields — 
especially in view of the fact that a mere bit of foresight by the 
incorporators would have added a few more powers and avoided 
the whole trouble. 

But for the purpose of saying whether or not a corporate status 
exists, one wing of the fiction theory is the same as the other. 
Either a corporate charter is a birth,*’ or it is a license to do with 
legally recognized consequences what it could in the world of na- 
ture do before. In both cases it may be still a status apart from 
the legal position of an ordinary citizen. What I wish to point 
out is, that if lawyers think of a corporation long enough as a 
natural fact of commercial community life, the conception being 
one known throughout the common law, the unit “ corporation ” 
will be equally potent and hence uniform in all states. But, if 
each legislature is allowed to fashion its own idea of a corporate 
group, there will be more reason for the conflict of laws to call 
it a status whose exact position should be decided by the extent of 
powers given by the home law. 

As a matter of prophecy in a field which may never ai open 
to it — (a possibility on a possibility) — it would seem that a 
corporation’s capacity, no less than that of a human person, 
will disintegrate from the status household owing to the need, 
referred to in the observations on Capacity, for quick and fric- 
tionless business dealings. 

I have allowed myself to look forward to a rational corporate 
day for two reasons. First, because the subject is little thought 
about as a practical matter, and second, to see if a corporation is 
fundamentally a legal fact or a natural fact, that is, a status 
or a capacity. 


87 SALMOND, JURISPRUDENCE, 4 ed., 283. 
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In the common law, the fiction theory has no rival as to the 
nature of a corporation. As Mr. Beale sums it up, 


“A corporation is an artificial person, created by law as an entity 
independent of the natural person or persons composing it, and en- 
dowed by the law which creates it with the power of acting as such in- 
dependent person.” ** 

Corporate capacity and power are limited and controlled by 
the law which creates the corporation, so that, if it acts in 
another state by an agent, the measure of its power to act is the 
limitations of its charter in the home state, plus the limitations 
in the state where the agent acted for it.*® Inasmuch as each 
corporation is a thing by itself, for specialized ends, it is said to 
act only where the individuals who act as directors are given 
power to act as a corporation — that is, in the home state. The 
foreign court does not say, “‘ You are a corporation here because 
you were at home.” It says rather, “ You are a corporation at 
home, and for acts done there we recognize you as a person, but 
if you come here your liability will be that of partners. You 
may, however, stay home and send in an agent.” Only in a 
limited sense, therefore, can we call incorporation status. But 
if all home corporations were uniform, with symmetrical powers 
and liabilities, incorporation would be status; it would be com- 
parable to marriage. 

Applying the test by which we have measured other relations, 
I believe we must be driven to say, in the absence of reincorpora- 
tion by the foreign state, that an incorporation at common law 
today is not status. Yet the recognition given to it by a foreign 
law is more than the recognition given to any other foreign 
non-static relation. It stands in a position analogous to those 
situations honored among states by the full faith and credit 
clause of the Federal Constitution. 


38 BEALE, FoREIGN CORPORATIONS, 7. 
39 BEALE, op. cit., 7 and cases cited. 
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CONCLUSIONS 


In the foregoing series of exhibits the following were seen to 
be accepted en bloc in and by the foreign law: Marriage, Legiti- 
macy, and Adoption. I concluded that Capacity, Guardianship, 
and the current notion of Corporations are less. than status. 
It remains to search out the similarities within these groups. 

The first characteristic to strike the eye is that any one in a 
status is set apart from the world for many, not piecemeal, pur- 
poses. The transfer of a status transfers en bloc a large number 
of legal attributes which are connected intimately with the pur- 
pose of the status. In this it differs from a relation of one 
isolated contract. The first difference then, and an important 
one, is in the quantity of rights translated. It is easier to ad- 
minister the influx of many correlated attributes in a mass. This 
is a good reason for ordering them wholesale. 

The second important common quality of status is that they 
all lie near the heart of the public interest. This promotes use 
of the legal golden rule. A foreign sovereign will not, in the 
exercise of good sense, disturb a product of home law even though 
it has the undoubted power to do so. Those relations which did 
not attain to status affect the home sovereign closely; but their 
static quality is outweighed by an interstate commercial need in 
the case of capacity, a question of individual interests in the 
case of guardianship, and a lack of uniformity in the case of 
incorporation. 

The third feature of these relations is their institutional, per- 
manent character. They are not, as an executor, for instance, 
given special powers ad hoc. This, too, is ample reason why 
the relation should, for friendship’s sake, be preserved in a 
neighboring jurisdiction. 

It would seem in conclusion, that status, like armaments, are 
theoretical anachronisms, but are practical necessities for pro- 
tection. State A says to itself, we would like to eliminate the 
friction incident to dealing with State B’s status, and vice versa, 
but we don’t like their ideals of adoption so we won’t break down 
the barriers. How near this attitude is to the frequent pro- 
nouncement from the sovereign of a smaller jurisdiction, “1 
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don’t care what Mrs. Brown lets her children do, you are going 
to bed now.” In the distant day when the passion for uniformity 
has destroyed the interest in quality which still keeps the soul 
alive in some hardy quarters, all laws will be the same, and 
status will be a useless adornment of the ice-age of law. From the 
time of clan and kin communities to the twentieth century status 
has been and still is the true expression of the fact that there 
are different ideas about fundamental relations strong enough 
to block the obvious advantage of wholesale dealings. Status 
is still a serene monument to the originality of independent po- 
litical communities. 

Richard F. Cleveland. 
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THE Harvarp LecAu Arp BuREAU, 1924-1925. — More than a dec- 
ade has passed since the forming of the Legal Aid Bureau, and its 
subsequent incorporation as a body chartered to assist those unable 
to employ counsel. During this time, the Bureau has maintained 
offices near Central Square, Cambridge, freely dispensing advice to 
needy clients.’ Statistics of efforts, in 1924-1925, indicate that its 
usefulness both in social service to the community and in practical legal 
experience for student counsel is now established. At the start of the 
school year the Bureau increased its membership to forty, made up 
proportionately of second-year and third-year men. Twenty members 
were assigned to the Cambridge office, each keeping office hours once a 
fortnight, and having complete responsibility for clients seen by him. 
Through an arrangement made with the Boston Legal Aid Society, the 
remaining twenty members were given more intensive training, over 
shorter periods, working as assistants to the permanent staff of that 
organization. The board of directors of the Bureau instituted regular 
weekly meetings for ready disposition of questions of policy. 
Members assigned to the Cambridge office handled considerably more 
than a hundred cases during the year. An equal volume of clients was 
assisted by members associated with the Boston office. It is interesting 
to note that in a majority of instances the Bureau was engaged in 


1 For information concerning the work of the Bureau in the past, see 27 Hanrv. 
L. Rev. 161, 736; 28 ébid., 188; 29 ibid., 195; 30 ibid., 160; 35 ibid., 950-952. 
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serving as counsel to the party defendant. While there were the ordi- 
nary proportions of debt and simple contract claims, domestic rela- 
tions cases fell off distinctly in number, as did garnishment proceedings. 
Various inquiries were received on points of law infrequently met with 
in legal aid work. In one case, the client sought to recover against the 
Jandlord on an implied warranty that the premises were in a habitable 
condition when leased, alleging the presence of a plague of vermin.” 
Upon being advised that the weight of authority was against such a 
warranty in the lease of an unfurnished house, the client shifted his 
cause of action to one of deceit. In another instance, the question 
arose of the possible legitimation of a natural child, domiciled with 
its mother in Massachusetts, by a marriage in the future of the 
parents in Canada, the alien father having been unable, as yet, to enter 
the United States owing to the quota provision of the immigration laws.* 
An applicant, who had unfortunately indorsed in blank and then en- 
trusted to a swindler stock certificates in a corporation of a foreign 
country, requested advice as to means of their recovery.* 

In the past, expenses of administration of the Bureau have been 
borne, together with those of the Law School Society of Phillips Brooks 
House, by a common treasury replenished by student subscription. A 
new plan of finance has been arranged for the coming year, whereby 
the regular activities will be developed through a budget system con- 
nected with the Law School. 


IN RE “ CONSTITUTIONAL LIMITATIONS ON COMPULSORY INDUSTRIAL 
ARBITRATION.” — Almost simultaneously with the publication of an 
article on this subject’ in the April number of the Review, the 
Supreme Court of the United States decided the case of Wolff Packing 
Company v. Court of Industrial Relations,’ involving the constitution- 
ality of certain phases of the Kansas Industrial Court Act.* In order 
that the discussion of the subject dealt with in the article may be 
complete, consideration will be given in this Nore to the effect upon 
the conclusions therein reached of this latest pronouncement of the 
Supreme Court. 

The case just decided by the Supreme Court involved the identical 
parties who were before it in the earlier case of the same docket 
title* In order to understand the exact point decided in the second 


2 See Hart v. Windsor, 12 M. & W. 68 (1843) ; Ingalls v. Hobbs, 156 Mass. 348, 
31 N. E. 286 (1892); Collins v. Hopkins, [1923] 2 K. B. 617. 

3 Cf. In re Grove, 40 Ch. D. 216 (1887); Miller v. Miller, 91 N. Y. 315 (1883). 

* See McNeil v. Tenth Nat. Bank, 46 N. Y. 325 (1871). But see, contra, 
Merchants’ Bank v. Williams, 110 Md. 334, 72 Atl. 1114 (1909). 

1 Sidney P. Simpson, “ Constitutional Limitations on Compulsory Industrial 
Arbitration,” 38 Harv. L. Rev. 753. . 

2 U. S. Sup. Ct., Oct. Term, 1924, Nos. 207 and 299, decided April 13, 1925 
(not yet reported). The opinion of the court was delivered by Van Devanter, J. 
This decision will be referred to in this Nore as the second Wolff case. 

3 See 1920 Kan. Laws, c. 29. See also Sidney P. Simpson, supra, 38 Harv. 
L. Rev. at 755. 

* Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522 (1923). 
The opinion of the court in this case was delivered by Taft, C. J. The decision 
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case, it will be desirable briefly to review the entire proceedings. The 
first case came to the Supreme Court of the United States on a writ 
of error to the Supreme Court of Kansas to review a judgment of that 
court,° entered in an original proceeding in mandamus brought by the 
Kansas Court of Industrial Relations,’ directing the Wolff Packing 


Company to comply with an order of the Court of Industrial Rela- . 


tions fixing wages and hours of labor in the Packing Company’s plant.’ 
The only point argued in the Supreme Court of the United States was 
that of the constitutionality of the Kansas compulsory arbitration 
statute in so far as it permitted the Court of Industrial Relations to 
fix wages, and the Court declared the statute unconstitutional to that 
extent. The mandate remanded the case to the Supreme Court of 
Kansas “ for further proceedings not inconsistent with this opinion.” ° 
The Supreme Court of Kansas thereupon vacated that part of its judg- 
ment which directed the Wolff Packing Company to comply with the 
provisions of the order of the Court of Industrial Relations relating 
to wages, but awarded a writ of mandamus to compel obedience to 
those provisions of the order relating to hours of labor.'° Later, on 
rehearing, it also directed obedience to a provision of the original order 
directing that time-and-a-half be paid for overtime work.'! The judg- 
ment as thus modified was then brought before the Supreme Court of 


will be referred to in this Nore as the first Wolff case. The decisions in both the 
first and the second Wolff cases were unanimous. 

5 Court of Industrial Relations v. Wolff Packing Co., 111 Kan. 501, 207 Pac. 
806 (1922). An earlier stage of the same case is reported as Court of Industrial 
Relations v. Wolff Packing Co., 109 Kan. 629, 201 Pac. 418 (1921). 

6 This procedure was expressly provided for by the Kansas Compulsory 
Arbitration statute. See 1920 Kan. Laws, c. 29, §12. See Court of Industrial 
Relations v. Wolff Packing Co., 109 Kan. 629, 632, 201 Pac. 418, 419 (1921). 

7 The original order of the Court of Industrial Relations contained provisions 
regulating working conditions in the Packing Company’s plant, but these were 
stricken out of the order by the Kansas Supreme Court on the ground that the 
Packing Company had not been given proper notice by the Court of Industrial 
Relations that the question of working conditions would be considered by that 
court. See Court of Industrial Relations v. Wolff Packing Co., 111 Kan. 501, 
505, 207 Pac. 806, 808 (1922). Such notice was expressly required by the com- 
pulsory arbitration statute. See 1920 Kan. Laws, c. 29, § 10. 

8 See 262 U.S. 522, 544 (1923). 

® See Court of Industrial Relations v. Wolff Packing Co., 114 Kan. 304, 307, 
219 Pac. 259, 260 (1923). 

10 Court of Industrial Relations v. Wolff Packing Co., 114 Kan. 304, 219 Pac. 
259 (1923). This necessarily involved holding that the provisions of the com- 
pulsory arbitration statute allowing the fixing of hours of labor were separable 
from those allowing the fixing of wages. Cf. Dorchy v. Kansas, 264 U. S. 286 
(1924); State v. Howat, 116 Kan. 412, 227 Pac. 752 (1924). It also involved 
holding that the provisions of the statute allowing the fixing of hours of labor 
were constitutional. There was a dissent on this latter point, Harvey, J., being 
of the opinion that the decision of the Supreme Court of the United States in 
effect held such provisions invalid, and thus called for a complete reversal of the 
judgment of the state court. 

11 Court of Industrial Relations v. Wolff Packing Co., 114 Kan 487, 227 
Pac. 249 (1924), Burch and Harvey, JJ., dissenting. The court he! that the 
provision for time-and-a-half pay for overtime was not a wage prvvision but 
a penalty for requiring overtime work, relying upon Bunting v. Oregon, 243 U. S. 
426, 436 (1917). This question was not considered by the Supreme Court of the 
United States in reviewing the judgment. 
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the United States for review on writ of error in the second Wolff 

The Supreme Court of the United States again reversed the judgment 
of the state supreme court, thus holding the Kansas compulsory arbi- 
tration statute invalid in so far as it involved the fixing of hours of 
labor, just as in the first Wolff case it had held that statute invalid in 
so far as it involved the fixing of wages.’* The Court declared that its 
decision in the second case was the necessary result of applying the 
principles it had laid down in the first case."* After quoting at length 
from the opinion in the first case, the Court said: “ On further reflec- 
tion we regard the principles so stated and applied as entirely sound. 
They are as applicable now as they were then. The business is the 
same and the parties are the same. So, we reach the same conclusion 
now that we reached then.” *° 

The decision in the second Wolff case thus confirms the conclusion 


~ reached in the recent article in the Review that compulsory arbitra- 


tion “is not due process as applied to ordinary competitive industry 
where the units are small, where there is no national labor organization, 
and where an interruption of operation through labor disputes will not 
have serious consequences to the public.”** When the article was 
written, this conclusion was based on the first Wolff case, which actu- 
ally decided only the question of the constitutionality of wage-fixing 
by compulsory arbitration. The second Wolff case strengthens the 
conclusion that it is compulsory arbitration generally, and not simply 
compulsory wage-fixing, which is condemned, so far as ordinary com- 
petitive industries are concerned. On the other hand, the second Wolff 
case does not impugn the conclusions of the article that compulsory 
arbitration is due process “ when applied to public utility industries or 
to essential industries which are organized in large units of production 
or which have national labor organization, so that the result of a labor 
dispute is likely to be a national stoppage of operation which will be 
disastrous to the public.” 17 There were no such facts as these before 
the court, either in the first or second Wolff cases; and neither of those 
cases is authority for any claim that compulsory arbitration would not 


12 Wolff Packing Co. v. Court of Industrial Relations, U. S. Sup. Ct., Oct. 
Term, 1924, Nos. 207 and 299 (1925). A writ of error to review the judgment as 
it stood prior to the modification on rehearing had been sued out, but this was 
dismissed as improvident. See Wolff Packing Co. v. Court of Industrial Rela- 
tions, supra, p. 2 (advance sheet leaflet). 

18 The reasoning of the opinion is in substance as follows: The power to fix 
hours of labor is simply a part of a general system of compulsory arbitration; 
such system has for its purpose the compelling of continuous operation of in- 
dustrial units; the production of food products is not a business so “ affected 
with a public interest” that continuity of operation can constitutionally be 
enforced therein without infringing “the liberty of contract and rights of prop- 
erty guaranteed by the due process clause of the Fourteenth Amendment ” ; hence 
the power to fix hours of labor “as part of the system [of compulsory arbitra- 
tion] shares the invalidity of the whole.” See Wolff Packing Co. v. Court of 
Industrial Relations, supra, p. 8 (advance shcet leaflet). 

14 Ibid., pp. 3, 8 (advance sheet leaflet). 

18 Ibid., p. 8. 

P. Simpson, supra, 38 Harv. L. Rev. at 792. 
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be constitutionally possible if such facts did appear. The reasons for 
believing that compulsory arbitration would be valid in such cases are 
set forth at length in the recent article,“* and are unaffected by the 
second Wolff decision. S. P. S. 


LIABILITY FOR DEFAMATORY WorDs INTENDED TO APPLY TO ANOTHER 
PERSON BUT REASONABLY APPLICABLE TO THE PLAINTIFF. — Accord- 
ing to the usual formula, a defendant is liable if he has published a 
defamatory statement “ of and concerning the plaintiff.” This manner 
of phrasing the defendant’s liability, however, immediately raises a 
question upon which there has been a great deal of controversy: from 
whose viewpoint is a jury to decide whether the statement refers to 
the plaintiff? The defendant may describe the subject of his statement 
in such a way that ordinary readers, knowing the plaintiff, would think 
that the latter was meant, while with knowledge of the circumstances 
under which the statement was made, they would know that the de- 
fendant had no such intention. Two distinct answers to this question 
appear in the decisions. According to one of them, the jury must be 
satisfied from a consideration of all the circumstances under which the 
statement was published that the defendant meant the plaintiff, regard- 
less of whether or not those circumstances were known to the readers.’ 
This may with sufficient accuracy be termed a “ subjective ” standard, 
since the words are construed not in the sense in which an ordinary 
reader would understand them, but in that in which a person in the 
position of the writer would interpret them. The second view, first 
clearly enunciated by Mr. Justice Holmes in his dissenting opinion in 
Hanson v. Globe Newspaper Co.,? indicates that the allegation tha: the 
words were used “ of and concerning the plaintiff ” is satisfied by evi- 
dence that reasonable men reading the publication with no especial 
knowledge of the circumstances under which it was written thought 
that it referred to the plaintiff. This standard is “ objective ” in that 
it interprets the words in the sense in which they are reasonably under- 
stood, rather than in that in which they were meant. 


18 [bid., 772, 781. 

1 Finnegan v. Detroit Free Press Co., 78 Mich. 659, 44 N. W. 585 (1889); 
Hanson v. Globe Newspaper Co., 159 Mass. 293, 34 N. E. 462 (1893); Newton v. 
Grubbs, 155 Ky. 479, 159 S. W. 994 (1913). 

2 159 Mass. 299, 34 N. E. 464 (1893). ° 

3 Peck v. Tribune Co., 214 U.S. 185 (1909); Taylor v. Hearst, 107 Cal. 262, 
40 Pac. 392 (1895); Clary-Squire v. Press Publishing Co., 58 App. Div. 362, 68 
N. Y. Supp. 1028 (1901) ; Morrison v. Smith, 83 App. Div. 206, 82 N. Y. Supp. 
166 (1903); De Sando v. N. Y. Herald Co., 88 App. Div. 492, 85 N. Y. Supp. 111 
(1903); Farley v. Evening Chronicle, 113 Mo. App. 216, 87 S. W. 565 (1905); 
Wandt v. Hearst’s Chicago American, 129 Wis. 419, 109 N. W. 70 (1906); Ball 
v. Evening American Publishing Co., 237 Ill. 592, 86 N. E. 1097 (1908) ; Switzer 
v. Anthony, 71 Colo. 291, 206 Pac. 391 (1922); Jones v. E. Hulton & Co., [1909] 
2 K. B. 444; aff'd [1910] A. C. 20; Washington Post Co. v. Kennedy (App. 
D. C.), reported in Wash. Law. Rep., Feb. 13, 1925. For the facts of this case, see 
Recent Cases, infra, p. 1118. This view is expressed by Alverstone, C. J., in Jones 
v. E. Hulton & Co., Foose] 2 K. B. 444, 454: “If upon the evidence the jury are 
of the opinion that ordinary sensible readers knowing the plaintiff would be of 
opinion that the article referred to him the case is made out.” 
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Neither of these views, as they have been developed in the decisions, 
will achieve desirable results in all cases. A logical application of 
what. we have termed the objective standard would lead to the im- 
position of liability upon a defendant who had been guilty of no cul- 
pable conduct.* And, indeed, it seems to be a fear of this application 
of Mr. Justice Holmes’ view that leads some judges to prefer what 
we have termed the subjective standard.’ This, however, results in 
denying relief in cases in which the defendant, although not meaning 
the plaintiff, was negligent in describing the subject of his statement.® 

But this result is not necessitated by any proper analysis. Courts 
faced with this question have failed to discriminate between the ques- 
tion of whom the statement designated and the imposition of liability.’ 
But to say that the plaintiff is designated by the statement.embraces 
neither explicitly nor by necessary implication the corollary that the 
defendant is liable. The courts, however, ask merely whether or not 
the plaintiff was described, applying one or the other standard for the 
determination of that question, tacitly assuming that if the answer be 
in the affirmative, the defendant is liable. 

It would seem that the proper approach to this question is from 
the general principles of tort liability. To borrow an expression from 
Mr. Justice Holmes, who has clearly recognized the need of applying 
them to the problems of defamation, “ The law constantly is tending 
towards consistency of theory.”* For Mr. Justice Holmes, however, 
this assimilation of the law of defamation with general tort principles 


4 Thus, liability would be imposed in a case in which a defendant with suf- 
ficient reason makes a statement which is true of X and which describes X as 
fully and carefully as possible, but which, by an unhappy coincidence, is equally 
descriptive of the plaintiff, of whom it is false and defamatory. As to whether 
liability should be imposed on a newspaper for statements of this kind see infra, 
note 12. 

5 This is clearly brought out in the dissenting opinion of Fletcher Moulton, 
L.J., in Jones v. E. Hulton & Co., [1909] 2 K. B. 444, 472-476. 

6 Thus, in Newton v. Grubbs, supra, note 1, a physician who carelessly related 
incidents occurring in his practice, in such a way that his auditors reasonably 
believed he referred to the plaintiff, was held not to be liable to the plaintiff whose 
reputation he injured by his gossip. The ground on which the court exempted him 
was that he did not intend to refer to the plaintiff. Hanson v. Globe Newspaper 
Co., supra, note 1, seems to present another situation where the defendant might 
well have been found negligent and held liable. In this case the defendant news- 
paper published an article describing the conduct of a prisoner before the Munic- 
ipal Court, erroneously referring to him as H. P. Hanson, instead of A. P. H. 
puna The plaintiff was named H. P. Hanson and was damaged by the pub- 

cation. 

7 Nearly every court which has passed upon this question has considered that 
finding that the plaintiff is designated by the defamatory statement necessarily 
results in imposing liability. This is evident from the opinions of the judges who 
accept the “ objective standard ” as well as those who take the “ subjective.” See 
the cases cited in notes 1 and 3, supra. The same view finds expression in OpcERs, 
LIBEL AND SLANDER, § ed., 153: “ The plaintiff is entitled to recover if he can show 
that the defamatory words were understood as referring to him by persons who 
pew ep or if the words are such that the world would apply them to the 
plaintiff. 

Compare, however, in this regard, the opinions of Holmes, J., who believes that 
Once it has been decided that the plaintiff is designated, absolute liability should 
be imposed on the defendant. See infra, note 12. 

( bo ie v. Globe Newspaper Co., 159 Mass. 299, 302, 34 N. E. 464, 465 
1893). 
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means only that a defendant will not escape liability by showing that 
he did not mean the plaintiff. He has definitely approved the words 
of Lord Mansfield that “ Whatever a man publishes, he publishes 
at his peril,’ ® and considers that no inquiry will be made into the 
defendant’s intent or negligence. But in other fields of the law of 
torts, the instances where liability is imposed without culpability are 
exceptional.’° And this result is justified only by balancing the great 
risk of injury to others from the defendant’s act, against the relatively 
small social advantage in having such acts done.’ There seems, how- 
ever, no such reason for the general imposition of absolute liability 
for defamation.‘? The view that in the simple case of defamation 
liability will be imposed only on a showing of culpability not only 
more nearly approximates “consistency of theory,” but also avoids 
the injustice which has led courts to decline to accept Mr. Justice 
Holmes’ view. 

In other branches of the law of torts, there are always at least two 
inquiries: (1) Has the defendant inflicted upon the plaintiff an injury 
which the courts can recognize and redress? (2) Has the conduct of 


® The King v. Woodfall, Lofft 776, 781 (1774). Lord Mansfield’s statement is 
cited with approval by Holmes, J., in Peck v. Tribune, 214 U. S. 185, 189 (1909). 

10 The outstanding cases in which absolute liability has been imposed have been 
those where the defendant maintains upon his land some highly dangerous agency 
or conducts a perilous business, Fletcher v. Rylands, L. R. 1 Ex. 265 (1866), aff'd, 
L. R. 3 H. L. 330 (1868) ; and those involving the liability of owners of animals 
for injuries done by them. May v. Burdett, 9 Q. B. 101 (1846); Filburn v. 
People’s Palace, 25 Q. B. D. 258 (1890). 

1 See Jeremiah Smith, “ Tort and Absolute Liability — Suggested Changes in 
Classification. ” 30 Harv. 'L. Rev. 241, 319, 409. 

12 No distinction, as to the present question, has been drawn between libel and 
slander in any of the decisions, or between libels published to but a few persons 
and those which necessarily have a wide circulation, as in the case of a news- 
paper. Although clearly a matter on which there may be a justifiable difference 
of opinion, and one in which the social experience of the courts must be relied 
upon for the solution, there seems little force in an argument that a sla:ider or libel 
of limited circulation, such as a casual remark dropped in conversation with a 
friend, is so dangerous an agency that liability is to be imposed when the defend- 
ant is in no way culpable when the statement was true of the person whom the 
defendant meant and whom he designated with due care. 

In the case of a newspaper libel the courts are dealing with something perhaps 
more like a tiger, or a nitro-glycerin plant, and there is a stronger argument for 
liability at peril. A defamatory statement in a newspaper is undoubtedly highly 
dangerous because it circulates so rapidly and so widely in the community. It is 
at least arguable, however, that there is sufficient social advantage in having news 
reports made, even reports of criminal proceedings, for example, to prevent the 
application of the principles of the wild animal cases. This argument applies less 
strongly of course in the case of ‘yellow sheets” whose obvious purpose is to 
appeal to the taste of a certain element for scandal. It is conceivable that dis- 
tinctions might be evolved based on the character of the newspaper and the method 
of presenting the statement, imposing absolute liability in cases where the danger 
of injury to reputations greatly overbalances the social advantage in favor of the 
publication. From this approach, it may well be contended that absolute liability 
may be imposed in cases involving a “society scandal column” not purporting 
clearly to be either fiction or truth, and deriving much of its interest and popu- 
larity from the effect which it has upon hy oe This may well have been 
the situation in Jones v. E. Hulton & Co., [1910] A. C. 20, although there was 
also evidence from which a jury might have found negligence in the use of the 
plaintiff’s name. 


i 
t 
n 
tl 
r 
I 
Pp 
K 
al 
m 
Ww 
th 


©. 
~ 
| 
: 
su 


NOTES 1103 


the defendant been such as to warrant the imposition of liability,” #.e., 
(a) did he intend the injury? (b) was he negligent? or (c) is this a 
situation where regardless of the defendant’s lack of culpability he 
may properly be visited with absolute liability? On this analysis, the 
“ objective standard” affords the answer to the question of whether 
or not there is injury which the courts may redress. Clearly, the 
plaintiff has been injured in his reputation if reasonable men reading 
the libel think that he is designated.‘* However, no injustice is done 
by applying this rigid standard to this aspect of our investigation. 
The second inquiry negatives liability in a case where no sound reason 
can be found for imposing it. 

The same princip!es which determine the requirements of culpability 
in other branches of the law of torts will dispose this question in 
defamation. Intentional aggression will be found in cases where the 
jury may infer from the evidence that the defendant in his own mind 
meant to describe the plaintiff. Negligence will be established by 
circumstances which show that the defendant in designating the sub- 
ject in his statement failed to use due care to prevent reasonable 
readers from thinking that the plaintiff was meant.’® 


18 In the law of defamation, as of other torts, the plaintiff’s injury must be 
a proximate consequence of the defendant’s act. This requirement, however, has 
been phrased in a peculiar way in this branch of the law. It is said that the 
statement must be “ published” by an act of the defendant himself or else by 
the intervention of an independent person or force which was enabled by the de- 
fendant’s negligence to publish the statement. However, when the courts deny 
liability in cases where the defendant does not actually publish the libel or negli- 
gently allow it to be published, they are not really laying down a requirement 
of culpability but rather one of proximate causation. Causation is clearly pres- 
ent in most cases, because the defendant himself usually communicates the defama- 
tion to a third person. On the other hand cases which are usually referred to as 
instances of ‘‘ negligent ” publication arise where the defendant has created a situ- 
ation in which there is an appreciable risk that an independent person will com- 
municate the statement. In this situation he may be said proximately to have 
caused the injury to the plaintiff’s reputation. See J. H. Beale, “ The Proximate 
Consequences of an Act,” 33 Harv. L. Rev. 633, 650 et seq. 

14 See 7 Harv. L. Rev. 187; 27 ibid., 380. 

15 Although none of the decisions purport to found an action for defamation 
upon negligence, there have, however, been indications in the cases that courts are 
influenced by a lack of due care. A typical instance of this is found in Washington 
Post Co. v. Kennedy, supra, note 3, where the court concludes its opinion with 
the following statement: “ Unless the true intent of the publisher of the libellous 
matter is to be gathered from the contents of the article rather than from what 
the writer subsequently says was in his mind, innocent parties may suffer without 
redress. This is requiring nothing more than accuracy on the part of the writer. 
In each instance the matter omitted [from the publication, but available on the 
police record] would clearly have distinguished the two Kennedys and the local 
Kennedy would not have been harmed. So, here, had the publication been accu- 
rate, Harry F. Kennedy’s friends would have known that it did not refer to him, 
and those knowing him only slightly could have seen that the- writer did not 
mean him by referring to a local directory.” It is to be regretted that no mention 
was made of negligence in the trial court or on appeai by counsel on either side so 
that the case is not a square adjudication upon this point. 

Knowlton, J., in Hanson v. Globe Newspaper Co., 159 Mass. 299, 34 N. E. 
464 (1893), mentioned the possibility of basing an action for defamation on neg- 

ence and, although he did not decide the point, expressed the opinion that no 
such action has been brought. 

See the remarks of Sherwood, C. J., dissenting in Finnegan v. Detroit Free 
Press Co., 78 Mich. 670, 678, 44 N. W. 588, 590 (1889). 
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Although no court has yet distinctly recognized the twofold nature 
of the problem involved in these cases, or has submitted to the jury 
the question of negligence, yet the results of most of the cases are 
consistent with the theory here advanced. In each case where liability 
has been imposed although the defendant did not mean the plaintiff, 
there has been evidence from which a jury might have found negli- 
gence in describing the subject of the statement. The only cases 
which cannot be reconciled with this theory are those like Hanson v. 
Globe Newspaper Co., where recovery was denied in spite of evidence 
from which negligence might have been inferred. It is submitted that 
the error of these cases will more readily be corrected by an applica- 
tion of the principles here suggested than by adherence to the tradi- 
tional view in which negligence has no place. 


THE JURISDICTION OF THE UNITED STATES COURT OF CLAIMS OVER 
FouNDED UPON ImpLIED Contracts. — When the Court of 
Claims was established in 1855 Congress gave it jurisdiction “ to hear 
and determine* all claims founded upon any law of Congress, . . . 
or upon any contract, express or implied, with the government of the 
United States.”* The court assumed that the statute included con- 
tracts implied in law and was ready to hear any claim under which the 
government might be subject to an obligation of ‘“ natural justice and 
equity . . . according to principles universally acknowledged.” * It 
soon was deemed expedient to set some limit to the claims of which 
jurisdiction: would be taken. Mr. Justice Miller, in two forceful 
opinions,* seized upon the distinction between obligations ex contractu 
and obligations ex delicto, and established the very general principle 
that the government should not be liable for “ torts.” 

In 1887 Congress restated the jurisdiction to include all claims 
“founded [1] upon the Constitution of the United States, or [2] any 
law of Congress, . . . or [3] upon any contract, express or implied, 
with the government of the United States, or [4] for damages, liqui- 
dated or unliquidated, in cases not sounding in tort, in respect of 


1 At first the court was authorized only to hear claims and prepare bills for 
Congress. See United States v. Klein, 13 Wall. (U. S.) 128, 144 (1871). See 10 
Srat. aT L. 612. Soon it was permitted to render judgments, but the Secretary of 
the Treasury was authorized to cut down the amounts. See 12 Star. at L. 765. It 
was held unconstitutional to provide for appeals to the Supreme Court. Gordon 
v. United States, 2 Wall. (U. S.) 561 (1864). The Secretary of the Treasury 
was then ousted of his discretion. See 14 Star. at L. 9. Then appeals were 
heard. See United States v. O’Grady, 22 Wall. (U. S.) 641, 647 (1874). But the 
Seventh Amendment does not apply, since the Court of Claims does not hear 
“ suits at common-law.” McElrath v. United States, 12 Ct. Cl. 312 (1876). 

2 See xo Srarv. aT L. 612. 

3 Huston v. United States, Devereux (Ct. Cl.) 56, 59 (1856); Beatty v. United 
States, Devereux (Ct. Cl.) 231, 243 (1856). See Todd v. United States, Devereux 
(Ct. Cl.) 175 (1856). 

4 Gibbons v. United States, 8 Wall. (U. S.) 269 (1868); Langford v. United 


States, ror U. S. 341, 345 (1879). 
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which claims the party would be entitled to redress against the United 
States either in a court of law, equity or admiralty if the United 
States were suable.”° The judicial ban on tort claims was strength- 
ened by the insertion of the phrase, “ not sounding in tort,” ® but its 
limits were no more clearly defined. . The addition of the first and 
fourth clauses made the new act much broader in its terms, but it 
did not clearly include any claim of which the court would not pre- 
viously have entertained jurisdiction.’ There being no pressing neces- 
sity for a change, a fear of an avalanche of cases* restrained the 
court from reapportioning the claims of which it might take jurisdiction 
among the clauses of the new act.’ The bulk of the jurisdiction was 
left to rest on the implied contract clause.*° But the cases are by no 
means clear whether the clause includes contracts implied in law or 
as to the exact nature of the “ tort ” exclusion. 

It is submitted that “‘ implied contracts,” as this phrase has been 
interpreted by the court, include contracts implied in law of two dis- 
tinct sorts. In the first class the claims are founded on obligations 
raised by the last clause of the Fifth Amendment: “ nor shall private 
property be taken for public use, without just compensation.” (This 
will hereafter be referred to as the “ compensation clause.”) In the 
second class the claims are founded on obligations of the law of quasi- 
contracts. 

The compensation clause operates as a condition attached to the 


5 24 Strat. aT L. 505, This is commonly known as the “Tucker Act.” The 
provision has lasted to date. See Jupician Cope, $145, 36 Strat. at L. 1136, 
1916 U. S. Comp. Srart., § 1136. 

6 Brewer, J., held in Schillinger v. United States, 155 U. S. 163, 169 (1804), 
that the Constitution clause of the Act of 1887, supra, note 5, was expressly 
limited by the exclusion of “cases not sounding in torts.” But see Harlan, J., 
dissenting, at 172. Brown, J., held in Dooley v. United States, r82 U. S. 222, 
228 (1901), that the tort exclusion does not affect the “law” clause. See Basso 
v. United States, 239 U. S. 602, 606 (1916). It is submitted that, in view of the 
earlier decisions, the phrase should apply to the whole grant of jurisdiction, but 
that its effect is only to exclude suits on strict tort obligations. 

7 Admiralty claims were added. United States v. Cornell Steamboat Co., 202 
U. S. 184, 190 (1906) (personal libel for salvage). Also authority to exercise 
the powers of a court of equity, so long as the claimant is seeking only money 
damages. See United States v. Milliken Imprinting Co., 202 U. S. 168, 172 
(1906) (reformation of contract). But specific performance will not be granted. 
United States v. Jones, 131 U. S. 1 (1889). 

8 It is suggested in Schillinger v. United States, supra, note 6, that there 
would be no end of cases under the due process clause. The court fails to avail 
itself of a vital distinction between the due process and the compensation clauses 
of the Fifth Amendment. As pointed out later, the compensation clause raises 
a legal compensatory obligation, while the due process and other clauses simply 
make the prohibited act technically tortious. 

® There have been repeated intimations of a desire so to reapportion the 
claims. See Brown, J., in Dooley v. United States, supra, note 6, and in United 
States v. Lynah, 188 U. S. 445, 474 (1903). See Harlan, J., in Hijo v. United 
States, 194 U. S. 315 (1904), and in Hooe v. United States, 218 U. S. 322 (1910). 
See Brandeis, J., in Sutton v. United States, 256 U. S. 575 (1921), and in Merritt 
v. United States, U. S. Sup. Ct., Oct. Term, 1924, No. 159. But see Holmes, J., 
in United States v. Emery, 237 U. S. 28 (1915), and in Portsmouth Co. v. United 
States, 260 U. S. 327 (1922). : 

10 Including all cases cited infra, except where the contrary is intimated. 
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exercise! of the power of eminent domain,’* with the result that 
whenever private property is taken ** for a public purpose the taker ** 


11 This is an application of the general principle that an obligation will be 
imposed on a person which, if he had assumed it, would have made lawful his 
otherwise wrongful act. See 3 WiListon, Contracts, § 1856. 

12 The clause is also a limitation on the eminent domain power, with the 
result that all takings without compensation are unconstitutional and hence 
tortious. It might be argued that, though the Constitution raises an obligation, 
there is also a tort, and the court has no jurisdiction of a claim founded on a 
tortious act. This argument, like most of the “tort talk,” gets nowhere. It is 
well settled that a taking is lawful if a reasonable mode of securing compensation 
is provided for either in the statute authorizing the taking or under a general 
law. See 2 Lewis, Eminent Domain, 3 ed., § 673 et seg. The right to sue in 
the Court of Claims is such a reasonable mode. Crozier v. Krupp, 224 U. S. 
290 (1912). See Gt. Falls Mfg. Co. v. Attorney General, 124 U. S. 581, 596 (1888). 
Then the act is not a tort if the general grant of jurisdiction can be construed to 
include a claim founded on such an act. If a further answer were needed, it 
might be found by adopting the analogy of the railroad cases, note 15, infra, 
and holding that, once the property was applied to public uses, the tortious 
character of the act disappeared. 

13 Tt is difficult to state accurately just what constitutes a taking of property 
within the meaning of the compensation clause. ‘“ Property” includes: Realty. 
United States v, Gt. Falls Mfg. Co., 112 U. S. 645 (1884). Interests in realty. 
United States v. Grizzard, 219 U. S. 180 (1911) (easement). Personalty. 
United States v. Russell, 13 Wall. (U. S.) 623 (1872). Contract rights. Brooks- 
Scanlon Corp. v. United States, 265 U. S. 106 (1924). Other intangible rights. 
Crozier v. Krupp, 224 U. S. 290 (1912) (license to use patent). To show that 
property was “taken,” it is not necessary to show that physical possession was 
taken, though some property right must be invaded. Willink v. United States, 
240 U. S. 572 (1916). Still, it does not seem true that “taking” includes every 
violation of a property right. But see 1 Lewis, Eminent Doman, 3 ed., § 65 
et seg. Compensation is allowed only for those rights of which a person is 
deprived by the taking. Chamber of Commerce v. Boston, 217 U. S. 189, 195 
(1910); United States v. Chandler-Dunbar Co., 229 U. S. 53. 76-77 (10913). 
Yet, the court seems to be developing the rule that there will not be a “ taking” 
unless, after the event, it can be said that the government holds some property 
or contract right. A total destruction or a complete extinction of the value of 
property may amount to a taking, for then the government is said to hold or to 
have held title. United States v. Lynah, 188 U. S. 445, 467 (1903). But see 
Omnia Co. v. United States, 261 U. S. 502 (1923); Mitchell v. United States, 
U. S. Sup. Ct., Oct. Term, 1924, No. 176. It is submitted that in the Omnia case 
the court misapplied the regulation cases and an ancient exception to the compen- 
sation clause: to wit, that property may be destroyed without compensation to 
check a conflagration. Bowditch v. Boston, ror U. S. 16 (1880). There seems to be 
a conflict in -the cases as to whether regulation of the use of property can amount 
to a taking. Fixing sale prices and thus depriving a seller of the benefit of a 
previous contract has been held not to amount to a taking. Morrisdale Coal Co. 
v. United States, 259 U. S. 188 (1922). Yet, when regulation exceeds the bounds 


of police power, it is said to be void as a taking of property without compensa- © 


tion. Penn. Coal Co. v. Mahon, 260 U. S. 363 (1922). Subjecting land to 
periodic floods for an indefinite period amounts to taking an easement. United 
States v. Cress, 243 U. S. 316, 327 (1917). See also Portsmouth Co. v. United 
States, 260 U. S. 327 (1922). Infringement of a patent amounts to taking a 
license to use the patent. Crozier v. Krupp, 224 U. S. 290 (1912). On the other 
hand, a single trespass or an injury caused by blasting does not amount to a 
taking. Portsmouth Co. v. United States, 250 U. S. 1 (1919) (trespass) ; Keokuk 
& Hamilton Bridge Co. v. United States, 260 U. S. 125 (1922) (blasting). But 
see 1 Lewis, Emrvent Domatn, 3 ed., § 229. When the government attempts 
to acquire property being manufactured by A under contract with B, whether 
it must make compensation to B for his contract right or to A for the materials 
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is under an obligation to pay just compensation.'® This affords a - 
substantive right which is enforced as on a contract implied in law, 
or in indebitatus assumpsit.’° 

It would seem that the wording of the compensation clause affords 
the basis for such an obligation in all cases where private property is 
taken for public use, although the government purports to act under 
a right or power which, if valid, would justify the taking without 
compensation.*’ But the problem confronting the court in interpreting 
the statute was one of jurisdiction. The court could hear only those 
claims on which the government consented to be sued.’* It was none 
too clear that the original statute included contracts implied in law, 
and, if so, what was the extent of this class of obligations. 

In view of this ambiguity, it was natural for the court to draw a dis- 
tinction between cases where the government purported to take prop- 
erty under the eminent domain power, and those where, by asserting 
another constitutional power or a proprietary right, it in effect denied 
liability for compensation.’® Accordingly, the court will not hear 
claims based on a taking of property where the government had as- 


plus the value of future work depends on the intent of the government as to 
which it is “ taking.” Brooks-Scanlon Corp. v. United States, 265 U. S. 106 
(1924). This is the result of an unfortunate decision that if the property of 
A be taken, compensation need not be made to B. Omnia Co. v. United States, 
261 U. S. 502 (1923). 

14 If an agent takes property without authority from Congress, it cannot, 
without more, be said that the government has taken the property, and no 
obligation will be imposed upon it. Hooe v. United States, 218 U. S. 322 (1910). 
It would seem, however, that property is taken by the government when it is 
devoted to the public uses by the agent as in the Hooe case. But see note 10, 
infra. This point should not be confused with the proposition that the govern- 
ment is not liable on an express contract made by an unauthorized agent. Eastern 
Extension Tel. Co. v. United States, 251 U. S. 355 (1920); United States v. North 
American etc. Co., 253 U. S. 330 (1920). 

15 When a railroad or other public utility devotes private real property to 
a public use, it is thereafter obliged to pay the fair value though it did not 
pursue the only authorized mode of condemnation, and thcugh the owner ob- 
jected to the taking. Roberts v. Northern Pac. R. R., 158 U. S. 1, 10 (1895); 
Snowden v. Ft. Lyon Canal Co., 238 Fed. 495 (8th Circ., 1916). In the former 
case it was held that this remedy was exclusive, that the title vested in the 
railroad even before payment. 

16 United States v. Russell, 13 Wall. (U. S.) 623 (1871); United States v. 
Gt. Falls Mfg. Co., 112 U. S. 645 (1884). The latter has become the leading 
case. 


17 Conceivably it might be argued that, ‘hough an act might have been 
within the eminent domain power, the compensation clause does not raise an 
obligation to pay just compensation if the act purported to be an exercise of a 
right or power which would not require compensation. Ir dealing with doubtful 
police regulation, it is true, the court never considers the possibility that an obliga- 
tion to compensate may arise and that hence the act may be justified as an 
_ exercise of the eminent domain power. See Block v. Hirsh, 256 U. S. 135 (1921). 

However, in overthrowing such regulations, courts do rely on the compensation 
clause. Penn. Coal Co. v. Mahon, 260 U. S. 393 (1922). If the clause applies 
as a prohibition, it should also apply in creating an obligation. 

18 As to necessity for the sovereign’s consent, see 36 Harv. L. Rev. 866. 

19 Congress may retract consent, before the act is committed, by an express 
statute. Or such retraction may be implied. Hooe v. United States, 218 U. S. 


322 (1910) (persistent refusal to pay more than a stated amount for use of 
premises). 
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serted a property interest,’° a contract right,” its war power,” its 
power over navigable waters,”* or the like.** 

To determine on what power or right the government was relying, 
the court will investigate the intent of Congress,”° of the administrative 
department,”® and even of the particular agent taking the property.?’ 
In the absence of a clear intent that compensation should not be 
allowed, the right created by the compensation clause will be enforced.”® 

Recovery in this class of cases is not and should not be dependent 
upon a contract implied in fact.2° Even if a person who cannot pre- 
vent the government from taking his property under eminent domain 
power can be said voluntarily to assent to the taking, to deny him the 
right to sue for compensation if he objects to the taking would be to 
put an unwarranted premium on civic obedience. Several recent 
opinions *° suggest the slightly less objectionable requirement that the 
claimant must show a promise by the government implied in fact. 
This position disregards the whole development of the court’s juris- 
diction, and it casts on the claimant more of a burden than the deci- 
sions *' oblige him to sustain. 

Cases involving infringements of patents by the government have 
flown off on a tangent, though the leading case ** on the subject pur- 
ported to treat the situation on the same basis as other takings of 
private property.** A patentee’s exclusive right to “make, use or 


20 Langford v. United States, ror U. S. 341 (1879); Hill v. United States, 
149 U. S. 593, 598 (1893); Pearson v. United States, U. 4 Sup. Ct., Oct. Term, 
1924, No. 264. Contra, Portsmouth Co. v. United States, 260 U. S. 327 (1922). 

21 Ball Hy RTE Co. v. White & Co., 250 U. S. 46 (1919); Klebe v. United 
States, 263 U. S. 188 (1923). 

22 Perrin v. ‘United States, 12 Wall. (U. S.) 315 (1870); Juragua v. United 
States, 212 U. S. 297 (1909); Herrera v. United States, 222 U. S. 558 (1912). 

23 Tempel v. United States, 248 U. S. 121 (1918). The power of Congress 
over interstate commerce includes power to insure the interests of navigation 
over navigable waters. It may regulate bridges over the rivers, or improve 
rivers or harbors, without granting compensation for interests within the navigable 
channel. Scranton v. Wheeler, 179 U. S. 141 (1900); Union Bridge Co. v. United 
States, 204 U. S. 364 (1907); Greenleaf Lumber Co. v. Garrison, 237 U. S. 251 
(1915). But the compensation clause imposes an obligation to pay for all 
interests without the limits of the navigable channel, whether the power to take 
be based on eminent domain cr on the commerce clause. United States v. 
Cress, 243 U. S. 316 (1917). 

24 See Gt. Western Serum Co. v. United States, 254 U. S. 240 (1920). 

25 See United States v. Lynah, 188 U. S. 445. 467 (1903). 

26 See Tempel v. United States, 248 U. S. 121 (1918). 

27 See United States v. Buffalo Pitts Co., 234 U. S. 228 (1914); Ball Engineer- 
ing Co. v. White & Co., 250 U. S. 46 (1919). 

28 United States v. Lynah, supra; United States v. Buffalo Pitts Co., supra. 
If property be taken as a proximate consequence of an intentional act, a claim 
will be entertained though the government had no specific intent to take the 


property. United States v. Cress, 243 U. S. 316 (1917). Of course causation — 


must be established. Sanguinetti v. United States, 264 U. S. 146 (1924). 

29 But see 36 Harv. L. Rev. 866. 

80 See Brandeis, J., in cases cited, note 9, supra. 

31 See cases cited in note 28, supra. 

82 Schillinger v. United States, 155 U. S. 163 (1894). 

88 The reason for the divergence undoubtedly lay in the fact that the courts 
were not accustomed to the exercise of eminent domain over patents, and were 
impressed by the tort character of the remedies allowed by statute for infringe- 
ments. See 16 Stat. at L. 207, 1916 U. S. Comp. Srar., $ 9464. 
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vend ” ** a patented article binds the government.*> It has been con- 
ceded that an unlicensed use of a patented article or process constitutes 
a taking of property within the compensation clause.*® But in 1894, 
when the talk against “ torts ” was at its height, a claim was dismissed 
on the ground that there was no contract implied in fact, Mr. Justice 
Brewer rendering a strong opinion for the court.*7 The effect of this 
opinion on the ordinary property-taking cases has been dissipated 
considerably, but it seems to have been accepted that no claim for an 
infringement of a patent would be heard unless there was a contract 
implied in fact.** To remedy the helpless position in which patentees 
were placed,*® Congress provided in 1910 that whenever the government 
used a patented article or process without license the patentee should 
have a remedy against it.*° The result is that patent claims are en- 
forcible as founded upon law and without qualification as to “ torts ” 
or as to the intent of the government. 

The second class ** of claims enforcible as founded upon contracts 
implied in law includes, in general, ali situations in which the law of 
quasi-contracts would afford a remedy between individuals. In 1855 
courts were, of course, familiar with principles requiring restitution of 
benefits unjustly received or retained at the expense of another.*? 
There is, it is submitted, no reason why these principles should not be 
applied against the government, except in a few special cases. It is 
not difficult to bring such claims within the phrase “ implied contracts.” 
The theory on which a remedy had been given at common law as be- 
tween individuals was that there was a promise implied in law, suffi- 
cient for indebitatus assumpsit.** 


34 See 16 Srat. aT L. 201, 1916 U. S. Comp. Srar., § 9428. 

85 James v. Campbell, 104 U. S. 356, 358 (1881); United States v. Palmer, 
128 U. S. 262 (1888). 

86 See Schillinger v. United States, supra, note 32; Crozier v. Krupp, 224 
U. S. 290 (1912). 

87 Schillinger v. United States, supra, note 32. 

38 See WALKER, PaTENTs, 5 ed., §§ 391-392. For cases on contracts implied 
in fact, see United States v. Berdan Fire-Arms Co., 156 U. S. 552 (1895) (im- 
plied) ; United States v. Anciens Etablissements, 224 U. S. 309 (1912) (implied 
from use with knowledge of patent and assent of patentee); Farnham v. United 
States, 240 U. S. 537 (1916) (not implied where government acted without 
knowledge of patent). 

39 An agent could not be compelled to account for profits which had accrued 
to the government through an infringement. Belknap v. Scheld, 161 U. S. 10 
(1896). It was even held that an agent could not be enjoined from using an 
infringing article, the beneficial interest in which was vested in the government. 
International Postal Supply Co. v. Bruce, 194 U. S. 601 (1904). 

40 See 36 Strat. aT L. 851, 1916 U. S. Comp. Srat., § 9465, amended, 40 Srar. 
aT L. 705, 1919 U. S. Comp. Start. Supp., § 9465, to avoid an inexpedient decision. 
Cramp & Sons v. Curtis Turbine Co., 246 U. S. 28 (1918). See 1921 Rep. Atty. 
GEN. 39-40. 

41 Many of the property-taking cases might be technically explained on the 

is of guasi-contracts, if a taking without other provision for compensation 
than the mere establishment of the Court of Claims were tortious. But the 
hypothesis is unsound. See note 12, supra. Further, many of the cases could not 
be so explained for compensation is measured by the loss to the previous owner 
and is not limited to the value of the benefits accrued to the government. See 
Rote 13, supra. 42 See note 3, supra. 

*8 See James Barr Ames, “ The History of Assumpsit,” 2 Harv. L. Rev. 1, 53, 
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The basis of an important portion of quwasi-contractual rights is that 
the defendant has acquired a benefit through tort, fraud, or duress. 
The anxiety of the court that the government should not be subjected 
to liability for the “ wrongful” acts of its agents ** led to confusion 
in these cases. It may be conceded that a tort obligation should not 
be imposed on the government though its agent may have been acting 
within the scope of his authority.*° The obligation to restore benefits 
is of a quite different nature. The former does and the latter does 
not amount to a drain on the treasury. This distinction has been 
recognized in a number of illustrative cases.*® 

The Court of Claims has entertained jurisdiction of claims based 
on every appropriate feature of the law of quasi-contracts. There 
seems to be no doubt but that a suit on a judgment would be 
entertained.*7 Relational obligations will be imposed on the govern- 
ment as on a private person.*® Mutual mistake of an essential fact 
gives rise to an enforcible claim.*® Mistake of law is held not to 
justify recovery from the government any more than from a private 
person.*° Recovery may be had for benefits conferred in reliance on 
a contract not executed with the formalities required to make a con- 
tract binding on the. government.®*! Reliance on a contract which was 


63-69. A not uncommon type of garnishment statute permits that remedy to 
aid only rights founded on “contracts, express or implied.” This is interpreted 
to include any right which can be framed in a contract form of action no matter 
what its source. Elwell v. Martin, 32 Vt. 217 (1859); Field v. Haines, 28 Fed. 
919 (D. Vt., 1886) ; Dakota National Bank v. Brodie, 46 N. Dak. 247, 176 N. W. 
738 (1920). Even as between individuals indebitatus assumpsit would not lie 
for the value of chattels taken tortiously. Jones v. Hoar, 5 Pick. (Mass.) 285, 
290 (1827). 

44 Gibbons v. United States, 8 Wall. (U. S.) 269 (1868). See Langford v. 
United States, ror U. S. 341 (1879). 

45 Bigby v. United States, 188 U. S. 400 (1903); Basso v. United States, 239 
U. S. 602 (1916). For a discussion of this proposition, see Judson A. Crane, 
“ Jurisdiction of the United States Court of Claims,” 34 Harv. L. Rev. 161. 

46 Devlins v. United States, 12 Ct. Cl. 266 (1876); Basso v. United States, 40 
Ct. Cl. 202 (1905). Cf. Basso v. United States, 239 U. S. 602 (1916). 

47 See Reeside v. United States, Devereux (Ct. Cl.) 216 (1856). 

48 United States v. Bostwick, 94 U. S. 53 (1877) (semble); Lovett v. United 
States, 12 Ct. Cl. 266 (1876) (covenant not to commit waste implied from 
landlord-tenant relation). 

49 Beatty v. United States, Devereux (Ct. Cl.) 231 (1856); Kahn v. Herold, 
147 Fed. 575 (D.N. J., 1906). But see United States v. Edmonton, 181 U. S. 
500 (1901). In one case recovery on this basis was denied because of the public 
policy in holding departments down to the sums appropriated by Congress. 
Sutton v. United States, 256 U. S. 575 (1921). It has been argued that if the 
fact appears on a public record, recovery should be denied as a matter of policy. 
See 1 Cootey, TAXATION, 4 ed., § 94. 

50 Chesebrough v. United States, 192 U. S. 253 (1904). 

51 Clark v. United States, 95 U. S. 539 (1877). The court will compel 
restitution, but of course it will not enforce affirmative obligations which the 
contract would have placed on the government. South Boston Co. v. United 
States, 118 U. S. 37 (1886); Occidental Constr. Co. v. United States, 245 Fed. 
817 (oth Circ., 1917). However, under the Dent Act (40 Strat. at L. 1272, 1919 
U. S. Comp. Star. Supp., § 3115 14/15 a) which authorized jurisdiction of certain 
wartime “contracts express or implied” when such contracts had not been 
properly executed, it has properly been held that affirmative obligations will be 
enforced. Twin City Co. v. United States, 57 Ct. Cl. 104 (1922). 
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void because the agent was without authority will not support re- 
covery.°* The policy in keeping agents within the bounds of their 
authority is said to be strong enough to justify the requirement that 
all persons who voluntarily deal with public agents see to it that they 
do not exceed their authority. The court will hear claims for the value 
of benefits conferred on the government under contracts which the 
government has lawfully rescinded,®* provided that the party seeking 
recovery has been guilty of no wrong.** The right to recover the 
value of benefits conferred on the government under contracts which 
the claimant has rescinded because of a wrong on the part of the gov- 
ernment agent would seem equally as strong.*® 


Jurisdiction will be taken of claims for money or securities paid to °* — 


or retained by *’ the government or for the value of services rendered 
to the government ** through the tort, fraud, or duress of a government 
agent, and of claims for the proceeds received by the government from 
the sale of property taken by an agent through tort,°® fraud, or 
duress.°° 


Recovery of revenues collected and received by the government with- 
out authority or under a void statute is really based on the quasi- 
contractual right to recover benefits acquired through mistake of fact, 
duress or tort.°* Claims based on a mistake of fact are recognized as 
founded upon a contract implied in law.®* But other revenue cases 
have developed into a distinct line which demands special attention.** 


52 Machinery and Metal Sales Co. v. United States, 57 Ct. Cl. 197 (1922). 
There is a conflict of authority as to the rights of individuals in a like situation. 
Kelly v. Lindsay, 7 Gray (Mass.) 287 (1856) (recovery denied); Evans v. 
Garlock, 37 Hun (N. Y.) 588 (1885) (recovery allowed); Werre v. Northwest 
Thresher Co., 27 S. Dak. 486, 131 N. W. 721 (1911) (recovery allowed). See 
Woopwarp, THE Law or Quasi—Contracts, §§ 72—78. The government is in no 
case estopped to deny the authority of its agents. Whiteside v. United States, 
93 U. S. 247, 257 (1876). And it is assumed here that the government has not 
ratified the act of the agent. 

58 See Crocker v. United States, 240 U. S. 74 (1916); Columbia Supply Co. v. 
United States, 54 Ct. Cl. 10 (1918). 

54 Atlantic Contracting Co. v. United States, 57 Ct. Cl. 185 (1922). 

55 See 1 Foster, FEDERAL PRACTICE, 6 ed., § 96d. 

56 United States v. State Bank, 96 U. S. 30 (1877). 

57 Johnston v. United States, 17 Ct. Cl. 157, 170 (1881); Slocum v. United 
States, 35 Ct. Cl. 483 (1900). 

58 Hollerback v. United States, 233 U. S. 165 (1914) ; Freund v. United States, 
- . S. 60 (1922). See Huston v. United States, Devereux (Ct. Cl.) 56, 50 
1856). 

59 Devlins v. United States, 12 Ct. Cl. 266 (1876). 

60 Of course no recovery is allowed for benefits conferred where there is no 
reliance on any right or duty and no tort, fraud, or duress. Journal & Tribune 
Co. v. United States, 254 U. S. 581 (1921); Baltimore & Ohio R. R. v. United 
States, 261 U. S. 592 (1922); Merritt v. United States, U. S. Sup. Ct., Oct. 
Term, 1924, No. 150. 

81 This was the basis of the early actions against the collectors. Elliott v. 
Swartwout, 10 Pet. (U. S.) 137, 156 (1836); Bend v. Hoyt, 13 Pet. (U. S.) 263, 
267 (1839). See 3 Coorey, Taxation, 4 ed., $1281. Though a statute may 
authorize recovery through a certain procedure, the courts require proof of 
mary a quasi-contractual requirement. Chesebrough v. United States, 192 U. S. 
253 (1904). 

82 Kahn v. Herold, 147 Fed. 575 (D. N. J., 1906). 

®8 The problem is only to determine the proper basis; the jurisdiction, sub- 
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HARVARD LAW REVIEW 


The indirect recovery of revenues in many situations was well estab- 
lished when the Court of Claims took up its work.®* It was perhaps 
natural to regard revenue laws as exceptional and to say that claims 
of the same nature as those for which indirect recovery had previously 
been available by statute were founded on “ the laws ” though the only 
law involved was that under which the revenue had been col- 
lected.*®> In recent years the revenue acts have been so liberal and so 
elaborate in authorizing and regulating direct recovery ® -that it is 
likely that there is a specific statute to cover every case.°’ 

This summary of the cases illustrates that it may be desirable for 
the sake of clearness to redistribute the claims covered by the statute, 
allotting the compensation clause cases to the constitutional clause, the 
patent and revenue cases to the law clause, the quasi-contract cases 
to the fourth clause, and confining the contract clause to contracts, 
express or implied in fact. No tort obligation will be enforced under 
any clause. But claims will be heard when based on the compensation 
clause, on a right created by statute, or on a quasi-contract principle 
without regard to whether the act complained of was tortious or not. 


RECENT CASES 


CoRPORATIONS — LIABILITY OF STOCKHOLDERS FOR PAR VALUE OF BoNUus 
Stock Issuep as Futty Paw. — The promoters of a corporation transferred 
worthless options to the corporation in exchange for shares of common stock. 
Half of these shares, marked “ Fully paid and non-assessable,” were donated 
back to the corporation as treasury stock. The defendants purchased pre- 
ferred shares at par and received shares of this treasury stock as a bonus. 
These certificates of preferred stock contained the information that all the 
common stock was subscribed for at the time of organization, and was paid 
for in options, and that half of the stock was returned to the company to be 
used as bonus stock. The plaintiffs, judgment creditors of the corporation, 
sought to enforce the statutory liability up to the par value of the bonus 
stock against the defendants, who pleaded that they took the stock in 
ignorance of the fraud perpetrated by the promoters and in reliance upon 
the statement that the stock was fully paid. A statute provides that “ All 


ject to such regulations as Congress may prescribe, is unquestioned. For the 
requirements of recovery, see Hotmes, FEDERAL TAXES, 1923 ed., 1069 et seq. 

64 The claimant might sue the collector, who in turn might be reimbursed 
by the government. See note 61, supra. Indeed, it was held that revenue cases 
constituted an implied exception to the jurisdiction of the Court of Claims, that 
the procedure theretofore in use was exclusive. This was qualified by Dooley 2. 
United States, 182 U. S. 222 (1901). 

85 Dooley v. United States, supra, note 64; Warner Barnes & Co. v. United 
States, 197 U. S. 419 (1905); United States v. Emery, 237 U. S. 28 (1915). The 
danger was that all claims arising out of acts purporting to have been done under 
authority of a statute might have been heard on this ground. 

66 See 13 Stat. aT L. 215, 239, 14 Star. at L. 111, 1916 U. S. Comp. Srat, 
8§ 5717, 5944), 6799 (14), (17), (22). 

7 See United States v. Hvoslef, 237 U.S. 1, 8 (1915). 
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sales of stock whether voluntary or otherwise . . . subject such purchaser 
to the payment of any unpaid balance due or to become due upon such 
stock.” (Orr. Laws, § 6872.) The lower court gave judgment for the 
plaintiffs, and the defendants appealed. Held, that although the defendants 
could have avoided their contracts with the corporation on grounds of 
fraud, they had lost this right by their failure to use due diligence to dis- 


cover the fraud, and because of laches. Judgment affirmed. Smith v. 


Schmitt, 231 Pac. 176 (Ore.). 

This result could have been reached by a literal construction of the 
language of the statute. But courts have exhibited a marked tendency to 
restrict narrowly the effect of corporation statutes. See Fehan v. Kendrick, 
32 Ida. 220, 179 Pac. 507; See v. Heppenheimer, 69 N. J. Eq. 36, 61 Atl. 
843. The great weight of authority refuses to impose liability for the un- 
paid amount upon the transferee of stock issued by the corporation as fully 
paid, if the transferee had no notice of the improper issue. Sprague v. Nat. 
Bank, 172 Ill. 149, 50 N. E. 19. See Edward H. Warren, “ Progress of the 
Law: Corporations,” 34 Harv. L. Rev. 282, 288. And see 15 Harv. L. 
Rev. 844. English law protects bona fide allottees of shares marked fully 
paid. Re British Farmers Co., 7 Ch. D. 553, aff'd sub nom. Burkinshaw v. 
Nicolls, 3 App. Cas. 1104. See BuckLey, CoMPANIES, 10 ed., 47. In the 
instant case it may well be that the information contained in the certificates 
of preferred stock amounted to sufficient notice to exclude the defendants 
from the benefit of this rule. In re Manufacturers Co., 251 Fed. 957 
(D. N. J.). But cf. Clark v. Johnson, 245 Fed. 442 (8th Circ.); Davies v. 
Ball, 64 Wash. 292, 116 Pac. 833. The court, however, preferred to rest 
the decision upon the ground that the defendants, although defrauded, had 
lost their right to rescind by reason of laches. But see, as to the existence 
of the right of rescission, Morgan v. Ruble, 81 Ore. 641, 160 Pac. 543. The 
Oregon courts have construed their statute as affirming the “holding out ” 
theory of the Hospes case that the liability of the subscriber to stock is 
grounded on the representation he makes as to the corporation’s assets. 
(Hospes v. Northwestern Car Co., 48 Minn. 174, 50 N. W. 1117). Mac- 
beth v. Banfield, 45 Ore. 553, 78 Pac. 693; McAllister v. American Hospital 
Co., 62 Ore. 530, 125 Pac. 286. This is not a satisfactory basis for liability 
because of the arbitrary presumption of reliance by subsequent creditors; 
and the courts do not apply it logically. MacBeth v. Banfield, supra. Cf. 
Courtney v. Georger, 228 Fed. 859 (2nd Circ.). In an action by a creditor 
of a corporation, it is no defense to a stockholder that the fraud of the 
corporation induced him to subscribe, and so to make the representation 
relied on by the creditor. But in the situation where the stock is issued as 
fully paid, a bona fide transferee by becoming owner makes no representa- 
tion within the principle of the Hospes case. But such a purchaser may be 
under a duty to investigate and rescind promptly. Cf. Tierney v. Parker, 
58 N. J. Eq. 117, 44 Atl. 151. See 13 Cox. L. Rev. 62. But see 1 Cook, 
CorporaTions, 8 ed., § 50. Recipients of bonus stock from the corporation 
may not be technically transferees, and yet there is equal reason to protect 
them. California Supply Co. v. O’Brien, 51 Cal. App. 606, 197 Pac. 414. 
Cf. Rhode v. Dock Hop Co., 184 “al. 367, 194 Pac. 11. Compare the rule 
that a payee of a negotiable instrument may be a holder in due course. 
Liberty Trust Co. v. Tilton, 217 Mass. 462, 105 N. E. 605. See BRANNAN, 
HE NEGOTIABLE INSTRUMENTS Law, 3 ed., 50 et seg. Not being original 
subscribers, furthermore, they make no representation. If the “holding 
out” theory be adopted, a donee in good faith should likewise be protected, 
since he makes no representation. Rhode v. Dock Hop Co., supra. But 
see Davies v. Ball, 64 Wash. 292, 302, 116 Pac. 833, 836. In any case, 
however, purchasers of preferred shares who are “ given” bonus shares of 
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common stock are also purchasers of the latter shares. Dickerman vy. 
Northern Trust Co., 176 U. S. 181. See 1 Cook, op. cit., § 50. If the 
rights of the creditor are conceived as an equity in the stock, the transferee 
in good faith and for value will, as in the case of a chattel, take free and 
clear thereof. Bryant v. Ehlen, 59 Md. 1. 


GARNISHMENT — Persons SvuBJECT ‘THERETO— CORPORATION OWING 
Money RECOVERABLE IN Mexico CANNOT BE GARNISHED IN THE UNITED 
States. — A judgment creditor sued out a writ of garnishment in Arizona 
against a railroad company operating exclusively in Mexico, but having offices 
in Arizona, to reach a debt owed by it to the judgment debtor, for wages 
earned in Mexico. The lower court dismissed the writ, and the plaintiff 
appealed. Held, that although the debt was subject to garnishment in 
Arizona, the remedy would be denied, since the decree would be no protec- 
tion to the railroad company against suit by its employee in Mexico. Judg- 
ment affirmed. Weitzel v. Weitzel, 230 Pac. 1106 (Ariz.). 

It is now settled that for purposes of garnishment a debt has its situs 
wherever the creditor can sue the debtor, and the debtor can be served. 
Harris v. Balk, 198 U. S. 215. It is immaterial that the debt was incurred 
for services rendered in another state. Chicago, etc. Ry. v. Sturm, 174 U. S. 
710. Or that it was payable elsewhere. Sutton v. Heinzle, 84 Kan. 756, 115 
Pac. 560. On the other hand, it is a fundamental principle that a court of 
equity should not render a decree in a case involving a chose in action unless 
all parties interested are before the court, so that there can be a final ad- 
judication as to all, which will be binding in other courts. Mahr v. Norwich 
Union Fire Ins. Soc., 127 N. Y. 452, 28 N. E. 391. Cf. Louisville & Nash- 
ville R. R. Co. v. Nash, 118 Ala. 477, 23 So. 825. Thus, it would be inequit- 
able to compel the garnishee to pay if he would still be exposed to suit by his 
creditor. Mayor, etc. of London v. London Joint Stock Bank, 6 App. Cas. 
393. Since a garnishment, in which the principal debtor is not in the juris- 
diction, is merely the giving of a remedy, and not the creation or divesting 
of a right, it does not, on common-law doctrines of conflict of laws, have any 
effect abroad. Thus, an English court, to protect the garnishee, will refuse 
to allow garnishment of a debt which may be sued on in Germany, unless 
the principal debtor can be brought before the court. Martin v. Nadel, 
[1906] 2 K. B. 26. Under the doctrine of Harris v. Balk, the garnishee is 
protected from suit anywhere in the United States by the fact that the gar- 
nishment is a “ judicial proceeding” entitled to full faith and credit in 
every state. Obviously, this result can be reached only where the Constitu- 
tion applies. Since the Arizona decree could not, therefore, protect the 
garnishee in Mexico, garnishment was properly denied in the present case. 
But the case brings out sharply the fundamental fallacy of the doctrine of 
Harris v. Balk: that it fails adequately to protect the garnishee from double 
liability. The fact that his debtor has been compelled to pay already in 
garnishment proceedings in the United States cannot prevent the creditor 
from suing the debtor again anywhere outside the United States, where the 
Constitution does not apply, and the principles of conflict of laws are helpless 
to protect him. The garnishee’s sole safeguard is to remain at home. The 
only respect in which the present case is out of the ordinary is in the degree 
of probability that the garnishee will in fact be sued again outside the United 
States. The unlikelihood that this will happen in the usual case is a slim 
reed on which to rest a legal principle. . 

HussBanp AND Wire — Errect oF MarrieD WoMEN’s Property ACTS 
Hussanp’s ror Wire’s Torts “ SounDING IN Contract.” — Mrs. 
Porter fraudulently represented to the plaintiffs that her husband want 
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money to pay taxes and repair certain property. The plaintiffs, believing 
her representations, handed her the money, which she applied to her own 
purposes. The plaintiffs thereupon sued Mr. and Mrs. Porter for the fraud. 
The Married Women’s Property Act provides that “a married woman shall 
be capable of . . . suing and being sued, either in contract or in tort... 
as if she were a feme sole, and her husband need not be joined with her 
as plaintiff or defendant ” (45 & 46 VicT., c. 75, §1, sub-s. 2). The plain- 
tiffs recovered judgment against Mrs. Porter to be paid out of her sep- 
arate estate, but the action against her husband was dismissed. This de- _ 
cision was affirmed by the Court of Appeals and the plaintiffs appealed to 
the House of Lords. Held, that although the Act does not in general free 
a husband from liability for his wife’s torts, yet as Mrs. Porter had im- 
pliedly warranted her authority to borrow on behalf of her husband, the’ 
action was substantially one sounding in contract and the husband was not 
liable. Appeal dismissed. Edward v. Porter, [1925] A. C. 1. 

Early decisions in the United States tended to construe married women’s 
property acts strictly, and did not exempt the husband from his common- 
law liability for the torts of his wife unless the statutes clearly required it. 
Mangam v. Peck, 111 N. Y. 401, 18 N. E. 617; Quick v. Miller, 103 Pa. St. 
67. But see Martin v. Robson, 65 Ill. 129; Norris v. Corkill, 32 Kan. 400, 
4 Pac. 862. The husband is generally not liable in the United States 
today. He is expressly relieved by statute in many jurisdictions. See 1921 
THROCKMORTON’s OHIO ANN. CopE, § 8002; 1923 R. I. Gen. Laws ANN., 
§ 4204; 1923 Va. Gen. Laws ANN., § 5134. The English Act was early 
construed not to excuse the husband. Seroka v. Kattenberg, 17 Q. B. D. 
177; Earle v. Kingscote, [1900] 2 Ch. 585. See, contra, Brown v. Hollo- 
way, 10 Comm. L. R. 89; Cuenod v. Leslie, [1909] 1 K. B. 880, 888. At 
common law, the husband could not be made liable by the framing of a 
contract action in tort. Woodward v. Barnes, 46 Vt. 332; Cooper v. 
Witham, 1 Lev. 247; Liverpool v. Fairhurst, 9 Exch. 422. The gist of the 
plaintiff’s action in the present case, however, was the wife’s fraud, and 
the contractual liability of the wife was solely on the fictitious warranty 
of authority, itself guasi-contractual in nature. See 40 L. Quart. REv. 1; 
156 L. T. 246. The majority of the court, while approving the established 
interpretation of the statute, indicate a willingness to exclude from the es- 
tablished rule any tort touched with the slightest trace of contractual liability. 
Such distinctions betray almost as great a desire to exempt the husband as 
the opinion of the two Lords who thought the husband’s liability for his 
wife’s torts wholly abolished by the statute. 


INSURANCE — LiaBILITy INSURANCE — PAYMENT OF JUDGMENT BY IN- 
SURED AS BREACH OF CONDITION AGAINST SETTLEMENT OF CLAIMS. — The 
plaintiff was insured by the defendant against liability for injuries caused 
by the operation of his automobile, the liability of the company being sub- 
Ject to the condition, inter alia, that the insured should not “settle any 
claim.” The plaintiff, having injured his son, had a tutor appointed for 
the child to sue for damages. The defendant insurance company was 
notified and undertook the defense of the father. After verdict and judg- 
ment in favor of the infant and while the insurance company was consider- 
ing the advisability of an appeal, the father paid the judgment and brought 
suit against the insurer for the amount so paid. Judgment was given for 
the plaintiff. The defendant appealed. Held, that the plaintiff’s voluntary 
payment of the judgment was a breach of the condition set forth above and 
discharged the defendant’s liability on the policy. Appeal allowed. Fidelity 
& Casualty Co. v. Marchand, [1924] 4 D. L. R. 157 (Can. Sup. Ct.). 

When an indemnitor has been given notice to appear and defend an action 
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against the indemnitee and has undertaken the defense, any voluntary 
action by the indemnitee which prevents full defense (including appeal) will 
discharge the indemnitor. American Surety Co. v. Ballman, 104 Fed. 634 
(E. D. Mo.); Eaton v. Lyman, 26 Wis. 61. By the weight of modern 
authority the payment of a judgment, whether voluntary or under issue of 
execution, does not destroy the right to appeal from the judgment. Hoogen- 
dorn v. Daniel, 202 Fed. 431 (oth Circ.); Nashville, etc. Ry. Co. v. Bean’s 
Ex’r, 128 Ky. 758, 109 S. W. 323; Lott v. Davis, 262 Ill. 148, 104 N. E. 
199. Contra, Round v. Land & Power Co., 92 Kan. 894, 142 Pac. 292; 
Merriam Mortgage Co. v. St. Paul F. & M. Ins. Co., 97 Kan. 190, 155 Pac. 
17. The principal case does not discuss this point, and the Canadian law 
on the subject seems not to be settled. See Schlomann v. Dowker, 20 Can. 
L. T. Occ. Notes 271; Phillips v. Belleville, 10 Ont. 178. If the minority 
view is taken, it would seem that the voluntary payment of the judgment 
by the plaintiff in the principal case would be such an act as to discharge 
the insurer, regardless of the express condition against settlement of claims. 
But under the majority view, the payment of the judgment would in no 
way prejudice the rights of the insurer in his defense; and it seems very 
doubtful whether the payment should be construed as a breach of the con- 
dition against settlement of claims, so as to discharge the insurer. On the 
construction of such conditions, see Pickett v. Fidelity & Casualty Co., 60 
S. C. 477, 480, 38 S. E. 160, 161; Connolly v. Bolster, 187 Mass. 266, 270, 
271, 72 N. E. 981, 983. ) 


INTERSTATE COMMERCE— CONTROL BY STATES— FRANCHISE TAX ON 
ForEIGN CorPoRATION Not IN Fact Doinc INTRASTATE BUSINESS. —A 
Maryland corporation obtained a license to do business in Missouri. It has, 
in fact, done no intrastate business there, although its principal office is in 
the state and it operates an interstate pipe line across it. It had paid prop- 
erty taxes on its property within the state. The present suit was brought 
to enjoin the state from collecting an annual franchise tax equal to. “ one- 
tenth of one per cent of the par value of its capital stock and surplus em- 
ployed in business in the state.” (1919 Mo. Rev. Srat., §§ 9836-9848.) 
From a decree dismissing the bill, the corporation appealed. Held, that the 
tax is on interstate commerce and is unconstitutional. Decree reversed. 
Ozark Pipe Line v. Monier, U. S. Sup. Ct., Oct. Term, 1924, No. 181. 

A state cannot prevent a corporation from engaging in exclusively inter- 
state commerce within its borders. Pensacola Tel. Co. v. Western Union 
Tel. Co., 96 U. S. 1. See Western Union Tel. Co. v. Kansas, 216 U. S. 1, 
34; Pullman Co. v. Kansas, 216 U. S. 56, 68. It may, nevertheless, tax 
property situated within its boundaries which is used exclusively in carry- 
ing on interstate commerce. Old Dominion S. S. Co. v. Virginia, 198 U. S. 
299. In the case of a foreign corporation doing both interstate and intra- 
state business, the state may levy a general property tax, and, in addition, 
a franchise tax for the privilege of doing intrastate business. Southern Ry. 
Co. v. Watts, 260 U. S. 519. Cf. Ohio Tax Cases, 232 U. S. 576. If, in lieu 
of all other taxes, the franchise tax for intrastate business may be based 
on that proportion of the capital stock of the corporation which its assets 
inside the state bear to its total assets, or on a proportion of its gross 
receipts from all sources determined in a similar manner. Pullman Co. v. 
Pennsylvania, 141 “U. S. 18; Adams Express Co. v. Ohio, 165 U. S. 104, 
s. c., 166 U. S. 185; Cudahy Packing Co. v. Minn., 246 U. S. 450; Pullman 
Co. v. Richardson, 261 U. S. 330. See 38 Harv. L. Rev. 361, 363, 367. 
A recent decision allowed such a franchise tax in addition to a general prop- 
erty tax, where the franchise tax was, in fact, a very low percentage of the 
proportion of its capital stock determined as outlined above, and where the 
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corporation was, in fact, doing intrastate business. Southern Ry. Co. v. 
Watts, supra. In the principal case, the franchise tax was an equally low per- 
centage, but the court refused to uphold the tax when the corporation was 
actually doing no intrastate business. This may be justified because the 
tax would inevitably be paid out of revenues from interstate commerce. But 
the license to do intrastate business would seem to have some value, although 


not used. If so, it should be taxable by the state granting it unless and 
until surrendered by the corporation. 


LANDLORD AND TENANT— LIABILITY OF TENANT HoLpING OVER, FOR 
Use AND OccuPATION — MEASURE oF DamaceEs.— The defendant refused 
to deliver up premises on the termination of his lease. The plaintiff’s pro- 
ceedings were so delayed that he did not regain possession until twenty-three 
months later. He then brought an action for use and occupation during 
that period. Though the defendant had no notice of any intention on the 
part of the plaintiff to build on the premises, the plaintiff sought as his 
damages one thousand dollars a year rental, alleging that the defendant’s 
holding over had prevented him from erecting a building which would 
have yielded that amount. The lower court gave judgment for the plain- 
tiff at the rate of thirty-five dollars a month, the uncontested rental value 
of the premises while they were in the defendant’s possession. The plain- 
tiff appealed. Held, that in the absence of notice of the landlord’s intention 
to improve the premises, a lessee who holds over after his term is liable 
for only the fair rental value of the premises in their then condition. Ap- 
peal dismissed. Cohen v. Godkin, [1924] 4 D.L.R. 350 (Ont.). 

In both England and the United States an action for use and occupation 
can now be maintained against a tenant who holds over. Comm. of Pitkin 
County v. Brown, 2 Colo. App. 473, 31 Pac. 525; [bbs v. Richardson, 9 
A. & E. 849. The liability accrues from day to day, and the damages re- 
coverable are the reasonable value of the occupation. Lautmann v. Miller, 
158 Ind. 382, 63 N. E. 761; [bbs v. Richardson, supra. The value to the 
tenant is not the measure of damages. Williams v. Ladew, 171 Pa. St. 
360, 33 Atl. 329. Cf. Horton v. Cooley, 135 Mass. 589. The rental 
previously paid by the tenant is evidence of what the occupation is worth, 
but is not conclusive. City of Detroit v. Gleason, 116 Mich. 564, 74 N.W. 
880; Elgar v. Watson, 1 Car. & M. 494. In general, when the value of 
real or personal property is the measure of damages, it is tested by the 
most valuable use to which the property could practicably be put. Whitwam 
v. Westminster Brymbo Co., [1896] 2 Ch. 538; The Mediana, [1900] A.C. 
113. This principle is applicable to a wrongful holding over. Horton v. 
Cooley, supra; Bramley v. Chesterton, 2 C. B. (N. S.) 591. The court, how- 
ever, refused to apply this doctrine where the tenant had no notice of the 
landlord’s intention to improve the premises. See Bramley v. Chesterton, 
supra, at 605. In view of the ease with which notice could be given, such 
a departure from the rule of The Mediana may be justified. But the 
present decision can best be supported on the ground that the plaintiff's 
damages were conjectural, and that there was no sufficient evidence that 
the improvements would actually have been made but for the holding over. 


LETTERS OF CREDIT — RIGHTS AND LIABILITIES OF IssUING BANK WHEN 
Goops SHippeD ARE Derective.— The defendant bank issued an irrevo- 
cable letter of credit authorizing a seller to draw drafts against shipments of 
“Alicante Bouchez ” grapes, “ invoice and negotiable bill of lading to accom- 
pany drafts.” The seller presented a draft with a bill of lading which de- 
scribed the shipment simply as grapes, and an invoice which described the 
grapes fully as complying with the sales contract. The buyer notified the 
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bank that the grapes were inferior and did not comply with the contract, and 
requested it not to pay the draft. The bank nevertheless paid. The buyer 
brought action against the bank, contending that the latter was not entitled 
to pay the draft. From a judgment for the plaintiff, the defendant ap- 
pealed. Held, that the documents, together, contained a sufficient descrip- 
tion of the goods to satisfy the condition of the letter of credit; and that 
therefore the defendant bank was justified in paying the drafts notwith- 
standing notice of the defective quality of the goods. Judgment reversed 
and complaint dismissed. Laudisi v. American Exch. Nat. Bank, 239 N. Y. 
234, 146 N. E. 347. . : 

A seller brought action against the defendant bank for its refusal to ac- 
cept drafts drawn under a letter of credit issued by the bank to cover a 
shipment of newsprint paper of a specified tensile strength. The letter of 
credit provided that the drafts should be accompanied by shipping docu- 
ments. The bank pleaded that the paper sent was not of the required tensile 
strength. The plaintiff appealed from an order denying his motion for 
summary judgment on the pleadings. Held, that the bank was bound to 
accept the drafts on presentation of proper documents, irrespective of de- 
fects in the goods. Order reversed. Maurice O’Meara Co. v. National 
Park Bank, 239 N. Y. 386, 146 N. E. 636. 

The obligations under a letter of credit agreement do not depend upon 
performance of the sales contract except in so far as the letter of credit 
is, in terms, conditioned on that contract. American Steel Co. v. Irving 
Nat. Bank, 266 Fed. 41 (2nd Circ.); Frey & Son v. Sherburne Co., 193 
App. Div. 849, 184 N. Y. Supp. 661. See Wm. E. McCurdy, “ Commercial 
Letters of Credit,” 35 Harv. L. REv. 715, 724 et seg. Frequently the letter 
of credit describes the goods to be shipped, and requires shipping documents 
to be sent to the bank with the draft. In such cases the bank is held to 
assume no responsibility to the buyer with respect to the genuineness of the 
documents or the quality or quantity of the goods. Tocco v. Rinaudo, 143 
N. E. 905 (Mass.); Brown v. Rosenstein Co., 120 Misc. 787, 200 N. Y. 
Supp. 491. But cf. Bank of Montreal v. Recknagel, 109 N. Y. 482, 17 
N. E. 217. See Wm. E. McCurdy, supra, 35 Harv. L. Rev. 715, 733-735. 
This result is commercially desirable, and is in harmony with the view that 
the bank is a mere lender of money or credit, not to be identified with the 
seller. But since the bank often is entitled to a security interest in the 
goods it does not necessarily follow that the bank may not, if it chooses, 
refuse payment because of defects in the goods. If the goods are so far 
defective that the bill of lading may be said to be entirely false it is un- 
likely that the bank would be liable for refusing to accept the draft. Cf. 
Old Colony Trust Co. v. Lawyers’ Title & Trust Co., 297 Fed. 152 (2nd 
Circ.). And it would seem that the same reason should operate to relieve 
the bank from performance where the defects are comparatively slight. The 
construction adopted by the New York court, however, that the bank may 
not look behind the documents presented to it, does not work any serious 
hardship on the bank, since if the parties intend the contrary result the letter 
of credit may expressly so provide. 


LIBEL AND SLANDER — LIABILITY FOR Worps INTENDED TO APPLY 10 
ANOTHER BUT REASONABLY APPLICABLE TO THE PLAINTIFF. — An attorney 
named Harry P. L. Kennedy was arrested in Detroit, charged with forgery, 
and returned to the District of Columbia. A memorandum of the arrest 
was made at police headquarters giving the name and initials, the occupa- 
tion, and a general description of the suspect. The defendant’s reporter 
saw this memorandum, and on the strength of the facts which were given 
there wrote an account of the arrest, which was published in the defendant's 
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paper. The article omitted the initials of the accused man, describing him 
simply as Harry Kennedy, an attorney about forty years old. Unknown 
to the defendant, the plaintiff was an attorney named Harry Kennedy who 
had practiced for some time in the District of Columbia, and who was also 
about forty years old. The plaintiff brought suit, alleging that the persons 
who read the article believed that it designated him. The jury found that 
the article would be taken to refer to the plaintiff and judgment was given 
for the plaintiff in the lower court. The defendant appealed. Held, that 
the actual intent of the publisher of a defamatory article is immaterial, 
and if from the reasonable construction of the words used the plaintiff is 
designated he may recover. Judgment affirmed. Washington Post Com- 
pany v. Kennedy (App. D. C.), reported in 53 Wash. Law Rep., Feb. 13, 
1925. 
For a discussion of the principles involved, see Notes, supra, p. 1100. 


PoLicE PoweER — NATURE AND EXTENT — CONSTITUTIONALITY OF STATUTE 
MAKING ILLEGAL THE Possession oF Liquor LAWFULLY OBTAINED. — The 
plaintiff filed a petition in the Superior Court of Georgia, seeking to enjoin 
the defendant, a sheriff, from destroying intoxicating liquors in the plaintiff’s 
possession which the plaintiff had legally acquired. These liquors were 
seized under the authority of a statute which declared the possession of 
liquor to be unlawful and provided for forfeiture, even though such liquor 
was legally obtained before the statute was enacted. (11 Parks’ Ga. ANN. 
Cove, § 448.) The Supreme Court of Georgia affirmed a judgment sus- 
taining a demurrer to the petition. The plaintiff sued out a writ of error to 
the Supreme Court of the United States. Held, that the legislature could, 
consistently with due process, forbid the possession of liquor, though law- 
fully acquired. Judgment affirmed. Samuels v. McCurdy, U.S. Sup. Ct., 
Oct. Term, 1924, No. 225. 

The decision answers the question expressly left open in a recent case. 
See Barbour v. Georgia, 249 U. S. 454, 460. The prevention of intemper- 
ance has long been recognized as a purpose within the scope of the police 
power. Kidd v. Pearson, 128 U. S. 1. As an incident of this power to 
suppress what is regarded as a public evil, the state may adopt such meas- 
ures, having reasonable relation to that evil, as it may deem necessary to 
make its action effective. Purity Extract Co. v. Lynch, 226 U.S. 192. In 
view of the notorious difficulties encountered in the enforcement of a liquor 
law, it is submitted that the present decision is eminently sound, because the 
statute has a direct tendency to aid in the attainment of the primary end 
of prohibition legislation. See 31 Harv. L. Rev. 658. In earlier cases 
courts have upheld somewhat similar legislation by relying upon the much 
abused doctrine of nuisance. Mugler v. Kansas, 123 U. S. 623. The law of 
nuisance may be regarded as the common law of the police power. See 
FREUND, STANDARDS OF AMERICAN LEGISLATION, 66. Such legislative action 
is more easily justified on the theory that individual property rights are 
subject to regulation and even to destruction by the state, in the exercise 
of its function of protecting the interests of society. Silz v. Hesterberg, 
211 U.S. 31. See 27 Harv. L. Rev. 571. The point is nearly always raised 
in cases of this sort, that the property has been taken for a public purpose 
and compensation must be paid for it. See RANDOLPH, EMINENT Domarn, 
§ 23. But compensation is not required when the deprivation is justified 
under the police power. Gardner v. Michigan, 199 U. S. 325. See Cooey, 
Const1TUTIONAL LimiraTIons, 7 ed., 849. 


POWERS — FRAUDULENT EXECUTION OF POWER OF SALE BY Lire TENANT. 
—A conveyed to the defendant a certain lot, reserving a life estate and a 
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power “to sell, trade, or dispose” of the property during the life tenancy. 
A then executed a deed purporting to convey the fee of the lot to C. 
Shortly after, C reconveyed to A. There was no actual consideration for 
either of these conveyances. A died, and A’s heirs sought to have the con- 
veyance from A to the defendant cancelled, the claim of the defendant re- 
moved as a cloud on the heirs’ title, and the lot partitioned. The lower 
court decreed in accordance with the plaintiffs’ prayer. The defendant 
appealed. Held, that the deed to the defendant conveyed a fee subject 
to the life interest and power of sale, and that the purported exercise of 
the power, being gratuitous and for the purpose of defeating the defendant’s 
interest, was void. Decree reversed. Easley v. Little, 145 N. E. 625 (lIil.). 

The decision is proper. A life estate, clearly given, is not enlarged into 
a fee by a general power of disposition. Kirkpatrick v. Kirkpatrick, 197 
Ill. 144, 64 N. E. 267; Cales v. Dressler, 146 N. E. 162 (Ill.); Steiff v. 
Seibert, 128 Ia. 746, 105 N. W: 328; Hinkle’s Appeal, 116 Pa. St. 490, 
9 Atl. 938; Huston v. Craighead, 23 Ohio St. 199. Contra, Davis v. 
Heppert, 96 Va. 775, 32 S. E. 467; Morgan v. Morgan, 60 W. Va. 327, 
55 S. E. 389. Hence, the life tenant could not pass title to the fee 
by virtue of ownership of it. Nor does the purported exercise of the 
power convey a fee. The power under the circumstances of the present 
case is a power to pass title in fee and not merely in the reserved life 
estate. Robert v. Lewis, 153 U. S. 367 (overruling Giles v. Little, 104 
U. S. 291); Woodbridge v. Jones, 183 Mass. 549, 67 N. E. 878; Simpkins 
v. Bales, 123 Ia. 62, 98 N. W. 580. See 1 TrrFANy, REAL PROPERTY, 2 ed., 
§ 320. See also 15 Micu. L. Rev. 326. Contra, Miller’s Adm’r v. Porter- 
field, 86 Va. 876, 11 S. E. 486. See Brant v. Va. etc. Co., 93 U. S. 326, 
333-334. But a power to sell is not exercised by a gift or voluntary con- 
veyance. Stocker v. Foster, 178 Mass. 591, 60 N. E. 407; Kirkpatrick v. 
Kirkpatrick, supra. See 1 TrrFany, op. cit., § 329. A conveyance in the 
nature of a colorable sale, merely for the purpose of smashing the remainder- 
man’s estate is, moreover, a fraud on the power; that is, only an apparent 
compliance with the expressed intent of the donor of the power. Cales 
v. Dressler, supra; Stocker v. Foster, supra; Huston v. Craighead, supra; 
Hutchinson v. Cole, 6 R. I. 314; Harty v. Doyle, 49 Hun, 410, 3 N. Y. 
Supp. 574; Taylor v. Haskell, 178 Pa. St. 106, 35 Atl. 732. See 1 TIFrFany, 
op. cit., § 329; LEAKE, Property IN LAND, 2 ed., 311. The only fact which 
gives countenance to an objection to the instant case is that if the power 
had been exercised by a bona fide sale, the donee of the power could have 
disposed of the proceeds in whatever manner he desired and thus have 
deprived the remainderman of any interest. Possibly, however, the courts 
would spell out, and give effect to, an intent of the donor of the power 
that the remainderman’s claim should attach to the unexpended proceeds of 
-the property at the death of the donee of the power. Cf. Keniston v. 
Mayhew, 169 Mass. 166, 47 N. E. 612; Brockley’s Appeal, 4 Atl. 210 (Pa.). 


Unratrr CoMPETITION— ADDITION TO TRADEMARK BY LICENSEE — USE 
oF ADDITIONAL FEATURES AFTER LICENSE Exprires.— The plaintiff owned 
the “ Chippewa Springs ” and sold bottled water and soft drinks in Wisconsin 
and Illinois. The defendant took over the Chicago distribution business 
of the plaintiff for five years, receiving with it the right to use the plain- 
tiff’s trademark “ Chippewa ” for that period. Shortly before the expiration 
of the contract, the defendant began to use a label on which were the 
word “Chippewa” and the figure of an Indian maiden sitting by a spring. 
When the contract ended, the defendant went into business for itself, 
using Lake Michigan water, and the same label. This continued from 1914 
to 1924. The plaintiff did not attempt to do any business in Chicago 
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from 1914 to 1919. The plaintiff prayed an injunction against the further 
use by the defendant of the trademark or the Indian maiden, and an 
accounting for the profits from 1914 to 1924. From a decree granting 
this relief, the defendant appealed. Held, that since the Indian maiden 
would not deceive the public so as to affect the plaintiff’s market, there 
was no ground for the injunction in respect to her; and that the accounting 
should only be for the period when there was actual competition in the 
Chicago market. Decree modified. Morand Bros. Inc. v. Chippewa Springs 
Corp., 2 F. (2d) 237 (7th Circ.). 

The injunction restraining the use of the plaintiff’s trademark was based 
on familiar equitable principles. Le Blume Import Co. v. Coty, 293 Fed. 
344 (2nd Circ.). Since the Indian maiden was of a type common in 
advertising generally, she could not, even by association with the name 
“Chippewa,” become in any sense the plaintiff’s trade symbol; and relief 
as to this feature could not be based on the narrow ground of infringement 
of trademark. Jowa Auto Market v. Auto Market Exchange, 197 N. W. 
321 (Ia.); Canal Co. v. Clark, 13 Wall. (U. S.) 311, 322. See Nims, 
Unrarr COMPETITION, § 200. See 21 Harv. L. Rev. 361. The plaintiff 
might have obtained relief on the broader ground of unfair competition 
if it had been shown that the bottled-water buying public might think that 
the Lake Michigan water, sponsored by this commercial Minnehaha, em- 
anated from the plaintiff corporation. G. & C. Merriam Co. v. Saalfield, 
190 Fed. 927 (6th Circ.). See Crescent Tool Co. v. Kilborn & Bishop Co., 
247 Fed. 299, 301 (2nd Circ.). See 26 Harv. L. REv. 442; 33 ibid., 617; 
38 ibid., 370. Piracy of names and marks given value by a plaintiff may 
be enjoined as “ unfair competition” even in the absence of actual competi- 
tion. Vogue v. Thompson Hudson Co., 300 Fed. 509 (6th Circ.); Aunt 
Jemima v. Rigney & Co., 247 Fed. 407 (2nd Circ.). For a discussion 
of decisions denying relief in harsh cases, see 27 Harv. L. Rev. 99. The 
finding by the court, however, that the use by the defendant of the Indian 
maiden would not affect the plaintiff's market, and would not tend to 
deceive the public, explains the refusal to grant relief on this ground. 
Since the plaintiff did no business in Chicago between 1914 and 1919, the 
defendant’s profits for that period were not at the plaintiff’s expense, and 
the accounting was properly limited to the period of actual competition. 
Clark v. William Clark Co., 56 N. J. Eq. 789, 40 Atl. 686. See G. Cun- 
ningham and J. Warren, “A Phase of Accounting in Trade-Mark Cases,” 
20 Harv. L. REv. 620. 


Writs — ConsTRuUCTION — ACCELERATION OF A VESTED REMAINDER DE- 
SPITE A SUBSTITUTIONAL Girt. — A testator left the residue of his estate to 
trustees to divide and pay the income annually, one-third to his widow as 
long as she should live and remain his widow, and two-thirds to his four 
children, and after the death of his widow to divide the estate equally 
among the “ said children,” the issue of any deceased child taking the parent’s 
share. An agreement made between the widow and the children provided 
that the widow should receive $20,000 in full settlement of her rights under 


- the will, “including her dower and rights of dower,” and that suit should 


be brought for a termination of the trust. The suit was brought, and the 
lower court held that the widow and children, being the owners of the life 
estate and the vested remainder, could by agreement terminate the trust. 
The trustees appealed. Held, that the agreement between the widow and 
children being in legal effect, though not in form, an assignment of the . 
widow’s life interest, it did not accelerate the period of distribution of the 
principal, which was postponed until the termination of the life estate. De- 
cree reversed. Schmieder v. Meyer, 127 Atl. 162 (N. J.). 
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In England and a minority of states, including New Jersey, courts will, at 
the request of a cestui having the whole beneficial interest, terminate a trust 
designed to postpone his enjoyment. Huber v. Donoghue, 49 N. J. Eq. 125, 
23 Atl. 495; Eakle v. Ingram, 142 Cal. 15, 75 Pac. 566; Saunders v. Vautier, 
4 Beav. 115. Cf. Brooks v. Davis, 82 N. J. Eq. 118, 88 Atl. 178. See BoceErt, 
Trusts, 579. But this practice does not extend to cases where the cestui’s 
ultimate interest is subject to defeasance in favor of a substitutional gift. 
Green v. Abern, 10 R. I. 10; Lewis’s Estate, 231 Pa. St. 60, 79 Atl. 921; 
_ Thistle’s Estate, 263 Pa. St. 60, 106 Atl. 94. So on the court’s theory that 

the agreement is an assignment of the widow’s interest, the holding is right. 
As it did not appear, however, that she had before the purported assignment 
done anything to accept the life interest, a proper construction of the agree- 
ment would seem to demand its treatment as a renunciation of all her rights. 
Even if the parties did not actually so intend it, the case is a proper one for 
application of the doctrine of Roe v. Tranmer, 2 Wils. 75. Renunciation by 
a life beneficiary generally accelerates a vested remainder despite a substi- 
tutional gift. Scotten v. Moore, 5 Boyce (Del.) 545, 93 Atl. 373; Disston’s 
Estate, 257 Pa. St. 537, 101 Atl. 804; Sherman v. Flack, 283 Ill. 457, 110 
N. E. 293. Contra, Cotton v. Fletcher, 77 N. H. 216, 90 Atl. 510. It is 
presumed that the testator made the children rather than their issue the 
primary objects of his bounty and intended them to step in upon any event 
terminating the prior estate. See Disston’s Estate, 257 Pa. St. 537, 542- 
543, tor Atl. 804, 806; Sherman v. Flack, 283 Ill. 457, 461, 119 N. E. 293, 
294. It has been held that a postponement similar to that in the principal 
case is intended merely to preserve the corpus so as to secure the widow’s 
share of the income, and therefore does not preclude acceleration. Wood- 
burn’s Estate, 151 Pa. St. 586, 25 Atl. 145; Disston’s Estate, supra. Contra, 
Toombs v. Spratlin, 127 Ga. 766, 57 S. E. 59. But where courts must guess 
at a testator’s intent, diversity of authority is to be expected. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — IMMUNITY 
FROM DiIscLosING COMMISSION OF PERJURY. — The plaintiff brought bas- 
tardy proceedings against the defendant. At the preliminary hearing two 
witnesses testified in favor of the defendant that they had seen the plaintiff 
and a third party commit an act of sexual intercourse at approximately the 
time of conception. At the subsequent trial, when asked on examination 
whether they had seen this act, the witnesses refused to answer, introduced 
a copy of an indictment for perjury based upon their testimony at the 
previous hearing, and claimed privilege. ‘The lower court allowed this 
claim. From a verdict for the plaintiff, the defendant appealed. Held, that 
the witnesses’ claim to privilege had been erroneously allowed. New trial 
ordered. Crum v. Block, 101 So. 704 (Miss.). . 

The court’s position that in contradicting their prior statements the 
witnesses would not be testifying to their own guilt, seems untenable. See 4 
Wicmore, Evipence, 2 ed., § 2260. See 24 Harv. L. Rev. 570. They 
would be at least inferentially stating that they had committed perjury. 
Unless they had waived their privilege, then, they could not properly be 
compelled to testify at the second trial. Since the very act which alone 
could have constituted a waiver is the criminal act in question, it seems 
artificial to say that they thereby waived their right not to incriminate them- 
selves. But logically applied, this reasoning leads to the result that, once 
a witness has testified falsely on direct examination, he can successfully 
claim immunity from cross-examination. In the interests of justice, it 
seems necessary to hold that the witness, by taking the stand in the first 
instance, has abandoned his privilege for the purposes of that trial. But 
once that trial is ended, and the parties have had an equal chance to elicit 
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the truth from him, there is no longer any imperative necessity for com- 
pelling further self-incrimination. By what is believed to be the better 
view, both parties at the second trial can introduce reports of the witness’ 
testimony at the first. State v. Stewart, 85 Kan. 404, 116 Pac. 489. Cf. 
Wells v. Mut. Life Ins. Co., 187 Pa. St. 166, 40 Atl. 802. See 3 WicMmore, 
op. cit., §1409. Under the opposing view, neither party can do so. See 
Hayward v. Barron, 38 N. H. 366, 371. In both cases the parties are put 
on a substantially equal footing, and there is no great injustice in sustaining 
the claim of privilege. Whether, for the purposes of the original trial, an 
effort be made to spell out a waiver doubtfully implied in fact, or whether 
it be admitted that the waiver is fictitious, there seems no ground for 
extending it beyond the requirements of that trial. In the present case, 
furthermore, if reported testimony was available to the defendant, it can 
hardly be said that the trial court’s ruling was prejudicial to him. 


BOOK REVIEWS 


Law AND Morats. The McNair Lectures 1923. Delivered at the Uni- 
versity of North Carolina. By Roscoe Pound. Chapel Hill: The University 
of North Carolina Press. 1924. pp. iii, 156. 


Though none of our great courts ever claimed to be merely courts of law 
and not courts of justice, it has been fashionable for professors of law to 
boast of being concerned only with definite positive law altogether apart 
from morality or what the law should be. If there has been a marked 
change in this attitude in recent years it has been largely due to the tireless 
work of Dean Pound himself; and this volume reiterates his fundamental 
contention that while morality and law must not be confused, they cannot 
be sharply divorced without detriment to the law. For the life of the law, 
its enforcement, depends upon the moral feeling of the community. More- 
over the actual content of legal rules cannot be intelligently developed with- 
out a knowledge of the human aims which they are designed to serve. 

It has become customary with Dean Pound to approach his problems 
through the analysis and criticism of what the diverse schools of juris- 
prudence have taught on the points at issue. Students of the history of 
jurisprudence will naturally be very grateful for the pithy and luminous way 
in which the significance of many figures and movements in legal thought is 
thus indicated. But for one who wishes to understand the problem in itself 
the historical approach has obvious limitations. That we cannot understand 
the present without a knowledge of the past, is true enough; but the propo- 
sition is no whit less true if the words past and present are interchanged. 
The different stages of development, from the primitive and the strict law 
to the maturity and socialization of the law, are not strictly chronologic 
but as elsewhere indicated “stages in the historian’s discourse.” Likewise, 
the distinction between the various schools of jurisprudence is only an 
idealization of dominant but abstract tendencies. No great individual jurist 
ever belonged exclusively to the analytic, historical or philosophical school; 
and there are many lines of cleavage, e.g., that between organicists like 
Gierke and individualists like Maine or Jhering, which cut athwart of Dean 
Pound’s classification and are of primary importance in studying the relation 
between law and morality. 
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Had Dean Pound directly brought together his own views as to the rela- 
tion between law and morals, separated from historical references, his views 
would certainly have had the advantage of greater clarity and persuasiveness. 
The method he has followed has not, for instance, given him the opportunity 
to discriminate carefully the different ideas that are generally lumped to- 
gether and vaguely covered by the word morals. We may illustrate this by 
considering Dean Pound’s reply to the argument that to allow judges to 
proceed largely on personal feelings or intuitions as to what is right, is at 
best “a law of tyrants.” His reply is that we are here in the domain of 
ethics and that ethics too is a science and not without principles. Now if 
we distinguish ethics as a science from the actual body of prevailing moral 
judgments (Austin’s positive morality) it will be generally recognized that 
the science of ethics has even less influence on actual moral judgments than 
jurisprudence or the science of law has on actual legal judgments. For legal 
judgments are generally decided by a body of men who have more or less 
studied legal theory, while moral judgments are made by every one, and even 
ethical theorists cannot always carry their theory into their daily judgments 
so as to overcome habitual ways of thought which held sway before the 
theory began. Thus the situation as regards Workmen’s Compensation laws + 
can be accurately put only by saying that first the moral sense of the com- 
munity demanded liability even where there was no fault, that this brought 
about a change in the law, and that jurists followed the law and formulated 
the insurance or objective theory of liability without fault. The science of 
ethics has yet to incorporate this and recognize the necessary limitation of 
the idea of fault, which is after all but the offspring of theologic sin, closely 
related to irrational taboos. 

Possibly also we need a greater emphasis on the distinction between morals 
as personal habits, customs, etc. (mores, moeurs, etc.), and morality as the 
normative aspect of all human enterprise, the aspect which makes possible 
judgments of right and wrong. 

Personal morals, e.g., in matters of sex, dress, etc., come into the law as 
part of the police power, though the enforcement of contracts, the power of 
disinheritance, the revocation of a gift, the loss of the right of guardianship, 
and other matters may often be affected by the question as to what is con- 
trary to “good morals.” Now with regard to such standards of personal 
morality it seems clear that the law will not, and perhaps ought not to, be 
influenced by the science of ethics. Should the judgment of a professor of 
ethics decide what plays are obscene or immoral? German, French and 
Italian jurists who find in their codes provisions about gute Sitten,? bonnes 
moeurs, buon costumes * are generally agreed that the standard which the 
law should enforce is the one prevailing in the community as a whole and 
not that which prevails in some one class, no matter how enlightened it con- 
siders itself. But this means very little in modern urban communities where 
the variation of moral judgments is very large. At best it may serve as a 
warning to the judge not to impose the standards of his own group on the 
community generally. Thus enlightened judges may find themselves com- 
pelled to enforce prevailing moral standards which they do not themselves 
approve on reflective or scientific reasons. 

On the other hand, if we use morality in the wider sense as governing all 
human relations, it must include the whole law, even its technical rules which 
control matters otherwise morally indifferent. For if the law is to be judged 
in the end by the way it serves human purposes — by the way it meets the 
supreme demands of what Dean Pound calls enlightened social engineering 


1 Pp. 80-81. 3 Frencu Crvi Cong, § 1133. 
2 GERMAN Civit Cope, § 138. 4 Iracian Cope, § 1122. 
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—it must appeal to moral principles. Unfortunately, however, the difficul- 
ties which prevent social science from giving us reliable conclusions are 
pervasive. An enlightened court, for instance, may take an unfavorable 
attitude to the rules of a trade-union which restrict output. It may feel 
itself justified by the economic principle that such rules are uneconomic in 
effect. Others, however, reason that a restriction of output may save the 
life of the workers from wasteful competition in speeding-up, and that this 
human gain far outweighs the loss of commodities of which society may have 
too much anyway. As a professor of ethics I freely confess my failure to 
see how a science of ethics can definitely settle such issues. Where you 
cannot eliminate the variable element of individual estimate you are bound 
to have differences of opinion. A great deal of private law like public law 
is the result of treaties which the ambassadors of diverse conflicting social 
interests represented in legislatures agree to as a result of bargains and com- 
promises. A recognition of this need not prevent judges and jurists from 
trying to take the point of view of the interests of the community as a whole; 
but it would weaken the usual criticism of the work of commissions as merely 
work of arbitration devoid of principles. We do not, in fact, have a ready 
supply of principles for all human situations. We need to discover them 
by the methods of trial and error which characterize human experience in 
new situations. This is not to deny the practical importance to the jurist of 
reflective or scientific study of ethical principles. Such study helps us to true 
impartiality and liberalizes judicial decisions by making judges realize that 
what seems to them obviously just may be due to class prejudice. Such 
moral scepticism may seem the very denial of ethics to those who are tem- 
peramentally dogmatic. But it is an indispensable wisdom making for viable 
tolerance and restraining the use of uniform law to crush the diversity or 
variability which is the condition of free life and progress. Thus a liberal 
view of ethical principles would make us see that while the principle of 
respondeat superior has not absolute universality it has as much justification 
as the principle of individual responsibility which has, in fact, always been 
more or less limited. 

In this connection it is well to note as against Dean Pound’s interpretation 
of Kant that in a very definite sense Kant no more overthrew the old natural 
law than he tried to overthrow the old ethics or the old physics. What he 
did try to do in this and in other fields like theology, was to remove the old 
metaphysical bases in order to make room for epistemologic and transcen- 
dental-ethical foundations. This is important because if the essence of the 
old dogmatic natural law is the confident appeal to substantive ethical prin- 
ciples as eternally self-evident, Kant remained a dogmatic adherent of natural 
law, leaving no room in his system for new ethical truth to be discovered by 
experience in time. But despite Kant’s own timidities his critical attitude 
toward the old metaphysics (following Hume) was undoubtedly a great sol- 
vent and Dean Pound is certainly justified in regarding modern philosophic 
jurisprudence as beginning with him. 

The fact that Kant clearly distinguished between the Tugendlehre and the 
Rechtslehre as parts of a theory of morals should prevent us from subscribing 
unqualifiedly to the statement that the historical school banished ethical con- 
siderations from jurisprudence.© What they did was to subordinate indi- 
vidual morality (Moralitét) to social ethics (Littlichkeit) which includes the 
norms of politics. This is rather important because a popular misunderstand- 
ing of it has led countrymen of Hobbes and Austin to accuse the Germans of 
subordinating morality to politics. 

An interesting issue is raised by the fact that this book is published as the 


5 Pp. 17-18. 
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McNair Lectures. The Rev. J. C. McNair endowed these lectures “ to show 
the mutual bearings of science and theology . . . to prove the existence of 
attributes (as far as may be) of God from Nature.” Despite the high 
seriousness and unquestionable value of the ethical insight in regard to human 
life which these lectures reveal, a fundamentalist citizen of North Carolina 
(where evolution is under a cloud) might well raise the moral issue as to 
whether the specific object of the endowment has been met by Dean Pound’s 
lectures. There would also be a distinctly legal issue if the trustees disre- 
garded the donor’s direction that the lecturer must be “a member of some 
one of the evangelic denominations of Christians.” But it is certainly a 
matter of wise social policy that scholars and universities devoted to the 
pursuit of impartial truth should exercise a high scrupulousness in accepting 
foundations to teach special doctrines by sectarian adherents. 


Morris R. CoHEN. 


WE AND Our GoveRNMENT. By Jeremiah Whipple Jenks and Rufus Daniel 
Smith. New York: The American Viewpoint Society. 1922. pp. 223. 

Tue CONSTITUTION OF THE UNITED STATES, YESTERDAY, TODAY — AND To- 
MoRROW? By James M. Beck. New York: George H. Doran Company. 
1924. pp. 362. 

FEDERAL CENTRALIZATION. By Walter Thompson. New York: Harcourt, 
Brace & Co. 1923. pp. vii, 399. 


These are not law books. Nevertheless— or consequently — they have 
much importance for lawyers, because what these books made for laymen 
show clearly to lawyers is the welcome and exciting fact that since the 
World War the public has taken, or at least by publishers is supposed to 
be taking, new interest in that system of social organization which lawyers 
operate and are sworn to uphold. 

We and Our Government can be seen at a glance to be a really marvel- 
lous attempt to Americanize both the native-born and the immigrant. 
Here are hundreds of pictures, accompanied by text printed in various 
styles of type. The facts shown and the ways of showing them make this 
a book of absorbing interest to anyone who is already well acquainted with 
the governmental system. Whether immigrants and youth can be aroused 
to care for such matters is another question. Open the book at random 
and see what you find. Alongside a short essay on “The Need of Con- 
fidence ” are three pictures, showing respectively the interior of a grocery, 
the interior of a bank, and the exterior of the United States Treasury, with 
annotations to the effect that the grocer takes your check on the bank, the 
bank pays it, and the Treasury keeps a record of all money —the full 
lesson being the necessity of codperation and trust. Again, here are pictures 
of police on duty and of a government expert testing foods, of a voting 
booth, of a city council chamber, a state legislative body, and the United 
States House of Representatives. Elsewhere you find the oath of allegiance, 
a diagram showing the inter-relation of all federal and state courts, a 
series of pictures tracing the care of the state government over the indi- 
vidual from the cradle to the grave. These random glances at the book 
give a one per cent sample of its contents. Further, this little volume con- 
tains the Declaration of Independence, the Constitution of the United States, 
and so much else that those who read the whole of it, or merely look at 
the pictures and the inscriptions under them, will gain so far as their intelli- 
gences permit, a vast amount of information on the theory and practice of 
our governmental system, national, state, and municipal. The tone is ex- 
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pository, presenting the intent and machinery of the system and not entering 
into argument. At the end come “questions and problems based on the 
text,” with the accurate statement that “if you can answer correctly the 
following questions, you have the right to say, ‘I know the main facts and 
fundamental principles regarding the government of the United States.’ ” 

Mr. Beck’s book on The Constitution of the United States, Yesterday, 
Today — and Tomorrow, is in effect composed of two parts, one historical 
and the other philosophical. The historical part, after giving some of the 
chief facts, English and American, leading up to the framing of the Con- 
stitution, presents in a new and attractive form the Federal Constitutional 
Convention of 1787, using Madison’s Debates as the basis, and supple- 
menting Madison with items furnished by that historical imagination which 
is said to be an essential quality of a historian." Anyone who reads this 
account of the proceedings at Philadelphia is sure to remember Washington 
and Franklin as Mr. Beck has portrayed them, and to remember with equal 
clearness his account of the chief diversities in the opinions of the delegates. 
Mr. Beck’s account distinctly adds to the reputations of James Madison, 
Edmund Randolph, George Mason, Luther Martin, and Elbridge Gerry, as 
constructive aids in the deliberations, although Madison was the only one 
of those delegates to sign the Constitution. Of Alexander Hamilton, Mr. 
Beck avers that “the imaginative supposition of later historians that he 
was the commanding and dominant figure in the Convention has nothing 
whatever to support it,” saying of his chief speech that “it was not a 
helpful speech, for, apart from its gloomy predictions, it advocated extreme 
measures, which may have had a few admirers, but certainly had no sup- 
porters,” and that “ his extreme views, which virtually advocated an elective 
monarchy, simply accentuated opposition to any efficient national govern- 
ment,” and then quoting pertinent passages from Madison’s Debates. He 
makes still other unfavorable comments to the effect that Hamilton’s attend- 
ance was slight and his influence slighter; but eventually he says that “ if 
Hamilton’s part in the Convention was not a considerable one, and was 
naturally proportioned to his years and public standing at that time, his 
services subsequent to the Convention in procuring its ratification not only 
by the State of New York but by other States cannot well be exaggerated.” 
At this day the appraisal of the services performed by individual members 
of the Convention is so unimportant that discussion of such matters may 
seem useless; but the discussion is really serviceable, for it will induce 
some readers to make investigations in Madison’s Debates and elsewhere, 
with the necessary result that the intents and acts of the Federal Conven- 
tion as one entity will be more thoroughly perceived. 

The philosophizing part of Mr. Beck’s book is equally interesting, more 
fervid, and fortunately less convincing. The author is, it seems, in a sense 
a pessimist, though a pessimist of a'conservative sort. He believes that the 
people of the United States are too extravagant, too thoughtless, too much 
interested in prize fights, too much given to jazz music and cubist art or the 
equivalent, too insistent upon controlling the acts of their legislators. Not 
in anger, but in sorrow, he infers that the country has departed from high 
ideals. His words are vivid, and nothing but reading them can impress upon 
the mind the arguments, analogies, and picturesque details. The lines of 
thought are somewhat different from those emphasized by pessimists of the 
radical school; but both schools agree that America is in peril. Surely it 
would be frivolous to say that, because prophets of opposite sorts predict 
disaster, there is no danger at all, and it would be equally frivolous to 
point out that the slight honor in which the two schools of prophets are 
regarded in their own country is found in the stock-market quotation of 
United States three and a half per cent bonds — just now somewhat over 
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1o1. No, even if one is to disagree with the prophets, it is better to read 
what they say. 

Unquestionably the philosophical part of the book, being the work of a 
public speaker, has phraseology more emphatic than that habitually used by 
professional authors, that is to say by people who make their impression 
not through the ear but through the eye; but the reader who will disregard 
the occasionally somewhat oratorical form and look only at the substance 
will see that Mr. Beck has studied his subject carefully and has made ‘useful 
contributions to thought and expression. Take, for example, his statement 
that the Constitution “ was framed at the very end of the pastoral-agricultural 
age,” that “while it was marvellously sagacious in what it provided, it was 
wise to the point of inspiration in what it left unprovided,” that it “ imposes 
powerful restraints on democracy,” that “in safeguarding the moral rights 
of the people, it ‘renders unto God the things that are God’s,’” that the 
framers “ were not so much concerned about the rights of man as about his 
duties, and their great purpose was to substitute for the visionary idealism 
of a rampant individualism the authority of law,” that they “had a distaste 
for mere phrase-making, of which they had had a satiety, for the Con- 
stitution, in which there is not a wasted word, is as cold and dry a document 
as a problem in mathematics or a manual of parliamentary law,” that “the 
Supreme Court is not only a court of justice, but in a qualified sense a 
continuous constitutional convention,” that “the real problem is the adapta- 
tion of democracy to the changed conditions of society,” that under the 
Fifth and Fourteenth Amendments “the difficulty has not been in the 
principles of constitutional law, but in their application to complex facts, 
and the ascertainment of those facts has put an impossible burden upon the 
Judiciary,” and that “the system of governmental checks and balances 
has been destroyed by the persistent subordination, in the practical work- 
ings of the Government, of the Legislature to the Executive.” 

There is no space to quote further; but space must be taken to say that 
Mr. Beck, though holding definite views, has tried to be fair to his political 
opponents, and that, as his frequent eulogies of the Constitution and of 
the United States show, he really is an optimist. 

Federal Centralization, though having in mind chiefly the general reader, 
cites almost two hundred decisions of the Supreme Court of the United 
States, and frequently discusses them at considerable length. As the sub- 
title says, this is “a study and criticism of the expanding scope of Con- 
gressional legislation.” Every one knows that there is such an expansion, 
and that enough attention has not been given to the nature of it and to the 
question whether it has gone too far. Hence there is room for this book, 
and for many others. Not that anyone cares much for the abstract attitudes 
to which historians, politicians, and other imaginative persons have been 
pleased to give the names of States’ Rights and National Rights. Those 
abstractions have probably never played so large a part in active life as 
theorists have depicted. The concrete question in the mind of the practical 
man, and still more of the practical woman, is merely whether the public 
welfare will be promoted by any suggested change in the rules governing 
organized society. Further, as to the history of changes, what the ordinary 
reader wishes to know is simply what changes have come to pass, and what 
the extraordinary reader wishes to know is what features of the Constitution 
of the United States have facilitated or retarded such changes as the public 
may have wished. Such, at least, seem to be the theories upon which the 
author has proceeded in making this volume. He gives for the ordinary 
reader an adequate picture of additions to federal activity. For the extraor- 
dinary reader he explains that such enlargements have come through using 
the clauses of the Constitution on commerce, taxation, and the postal 
service. 
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It is impossible to give a detailed account of the varied topics covered. 
In connection with possible enlargements of national functions the author 
appreciates fully the effect of the Child Labor Tax Case. He discusses well 
the constitutional problems regarding federal promotion of education. He 
describes the modes in which federal regulation of interstate transportation 
has enlarged federal activity and to some extent restricted the activity of 
the states. He answers in orthodox fashion the question whether Congress 
has police power. He covers in effect the whole ground. Yet, paradoxical 
as it may sound, the value of the book lies not so much in covering the 
whole ground as im indicating that there is more ground to cover, so that 
the reader is induced to make investigation for himself. The reader is 
inevitably led to think of numerous points regarding growth of national 
activity, — some of them mentioned in this book and some not: the amend- 
ment terminating the power of states to refuse the ballot to women, the 
income tax amendment, the prohibition amendment, the scope, not yet fully 
understood, of the Department of Agriculture, the federal quarantine, and 
other health legislation, the federal Employers’ Liability Act and Workmen’s 
Compensation Act, the possibilities under Crandall v. Nevada,? and In re 
Neagle,* the restriction of property and speech in time of war, and so on. 

Finally the book raises in any reader’s mind the question, though without 
mentioning it, whether simultaneously there has not been an equal growth 
of activity by the individual states. 

These books are different, to be sure; but is it not obvious that from the 
lawyer’s point of view they are harmonious indications of new interest in 
questions essentially lawyerlike — questions of principle as to the theory 
and details of the existing rules of social organization? 


EUGENE WAMBAUGH. 


NATIONAL PROHIBITION. The Volstead Act Annotated, and Digest of 
National and State Prohibition Decisions. By Arthur W. Blakemore. 
Second Edition. Albany: Mathew Bender & Co. 1925. pp. xxxiv, 


It is the truth to say, as so frequently is said by publishers, that the 
second edition is much enlarged. This is so in all its dimensions. But 
this is only what might naturally be expected. In the period of a little 
more than two years, between the first and second editions, the law has been 
developed by numerous decisions of the courts, some new laws, many regu- 
lations, and one important treaty, all of which are referred to in the preface 
and dealt with in the body of the work. 

The preface is dated January 2, 1925, and the work of the author must 
have continued to the moment of going to press, because a casual reference 
to the table of cases reveals citations of cases reported in Volumes 265 
United States, 298 Federal Reporter, and 246 Massachusetts, and appar- 
ently no important case has been overlooked. 

As in the first edition, the author starts with the Eighteenth Amendment, 
and then goes to the decisions on its validity and construction, with its effect 
on state laws, double jeopardy, shipping, and civil remedies. After that 
follows the Volstead Act, with a discussion of its history and validity, and 
a section by section discussion, with a synopsis in which the history of 


1 (Bailey v. Drexel), 259 U. S. 20 (1922). 
2 6 Wall. (U.S.) 35 (1867). 
3 135 U.S. (1867). 
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each section is set out and the decisions are collected. The supplemental 
act of 1921, regulations, and forms complete the work. 

The work is very frankly sympathetic with the views and contentions 
of the radical prohibitionists, and equally frankly critical and disparag- 
ing of the opinions and official acts of those who have not risen to the 
heights of the prohibition extremists. Instances of this are frequent and 
striking. They touch the President of the United States, the Governor 
of New York, and the justices of the United States court in cases from 
Massachusetts. 

The first in point of time, although not in order of the’ text, is President 
Wilson’s veto of the Volstead Act, which was passed over his veto. The 
author gives his estimate of the veto message as “certainly not one of our 
great state papers.” + 

In dealing with the doctrine that an offender against the liquor laws may 
be prosecuted for the same act by both federal and state authorities without 
violating the constitutional prohibition against double jeopardy, he refers to 
a learned article severely criticizing this doctrine, and goes on to say: 
“The danger of double jeopardy, was one of the grounds given by Governor 
Smith of New York in signing the Act repealing the New York State En- 
forcement Act, in June, 1923.”2 While this is doubtless true, and standing 
alone would not attract much attention, yet there is a latent sarcasm which 
becomes accentuated as the author proceeds and takes a fling at the Presi- 
dent and the judges. 


In what is apparently an abiding conviction, shared by nearly all the’ 


radical prohibitionists, that the Eighteenth Amendment ought to be per- 
mitted to override all the provisions of the Constitution, and especially 
the Fourth and Fifth Amendments, which declare the rights of man to pro- 
tection from unreasonable searches and seizures and from being compelled 
to give evidence against himself, the author comes to the decisions of the 
courts ordering the return of liquors unlawfully seized in an illegal search. 
Here he can no longer contain himself, and he goes on to express his feel- 
ings in this language: “ The Editor of this book feels that the view must 
eventually prevail that it is simple nonsense for a court of law to order 
returned to a bootlegger his contraband liquor even though there was some 
technical defect in the search warrant, that this is one of the legal refine- 
ments which bring the law into contempt. The court in so doing is simply 
protecting and aiding the owner in his illega) business. Let him prove that 
he has a legal right to the possession.” * But on the next page he rises to 
his climax and says: “ The opposite doctrine is well stated in a recent case 
from Massachusetts where the courts have been staunch supporters of the 
more irrational view.” ¢ 

It is interesting to all who read this book, and perhaps inspiring to 
prosecuting attorneys, to find the author not. only militant and crusading 
but also ready and willing to take his readers into his confidence in a spirit 
of prophecy, to the extent of expressing his own feeling of the view which 
must eventually prevail as to the rights of man in the conflict of the Eight- 
eenth with the Fourth and Fifth Amendments. This is even more interest- 
ing than the writings of Professor Gray, who contented himself with a criti- 
cism of decisions which were not in accord with his idea of the law, but 
without such cheerful optimism and entire confidence that the erring courts 
would eventually come around to his way of thinking. 

This is a comprehensive work, citing cases from all or nearly all of the 
jurisdictions within the United States. It will be helpful to lawyers all 


1 P. go. 3 P. 388. 
2 P. 49. 4 P. 389. 
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over the country who have occasion to examine the statutes and decisions 
on any of the numerous points thus far raised on that branch of the law 
which, it seems safe to say, is held the most ightly and is the most fre- 
quently violated of all the mass of laws made for the government of the 
free people of the greatest nation on earth. 


Essex S. 


CASES ON THE Law oF SALEs oF Goons. Selected from Decisions of E:iglish 
and American Courts by Frederick Campbell Woodward. Second Edi- 
tion. St. Paul: West Publishing Company. 1925. pp. xxii, 851. 


This book is one of the volumes of the American Case-book Series. The 
first edition was published in 1913. It contains two hundred and fifty cases, 
numerous notes, the English Sale of Goods Act, 1893, the American Uniform 
Sales Act, together with proposed amendments (approved by the Commis- 
sioners on Uniform State Laws in 1922) to make provisions for negotiability 
harmonious with the Uniform Bills of Lading Act and the Uniform Stock 
Transfer Act, a table of states which have adopted the Uniform Sales Act, 
showing, section for section, the corresponding provisions of the several 
state statutes, a table of contents for the Act, the Uniform Conditional Sales 
Act, and similar tables for that statute. The book is complete with'table of 
contents, table of cases, table of law review articles cited, and index. The 
primary purpose of the new edition is to provide the student with the 
new material of cases decided under the Uniform Sales Act. To quote 
from the preface: “Forty-three cases have been added, most of them 
decided under the Sales Act, and thirty-four which appeared in the first 
edition have been withdrawn. More space is given to the subject of 
warranties, and less to the Statute of Frauds. The section dealing with 
documents of title . . . has been rearranged, and the increased importance 
of trust receipts as a security device has been recognized.” : 

It is difficult to review a case-book. To some extent a critic is disarmed 
at the outset by the fact that such a book is a collection of material de- 
signed by the editor for his own use in presenting the subject to his own 
students. It is prepared as a result of his own experience to meet his own 
needs. But a case-book has come to be much more than this. Law is 
taught in the United States by more than a hundred and fifty law schools 
(of which sixty-three are members of the American Law School Association) 
to more than thirty-five thousand students. For each teacher to have his 
individual book would be virtually impossible and highly wasteful as well as 
unnecessary. The same case-book may be used in many schools, and such is 
undoubtedly an editor’s intention. It is therefore proper to measure such a 
book by a standard other than the personal needs of the man who prepares it. 

There are three features of Mr. Woodward’s collection that deserve dis- 
cussion: the selection of the cases; the arrangement of the book; the ma- 
terials in the footnotes and appendix. 

The book is distinctly American. To some this will seem a vice, to others 
a virtue. Of the two hundred and fifty cases, a hundred and eighty-eight are 
American and sixty-two are English. Of the sixty-two English cases only 
four were decided since 1893, and only twenty-seven were decided since 
1850. It is therefore apparent that English cases are used chiefly for his- 
torical setting. Nowhere, however, are English decisions more important 
than in studying and teaching the Law of Sales. The English common law — 
with a few exceptions — was substantially the same as the American common 
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law. The Sale of Goods Act, 1893, is primarily a codification of the English 
common law. Likewise, the American Uniform Sales Act is primarily a 
codification of common law and borrows largely — also with a few notable 
exceptions — from the Sale of Goods Act. For purely practical purposes 
English decisions are of utmost importance for their persuasive authority. 
In the more important commercial states of this country courts cite English 
decisions more often than they do those of any jurisdiction other than 
their own. To omit many well-known and leading cases decided in England 
both before and after the passage of the Sale of Goods Act, in favor of little- 
known American cases of doubtful influence, is unwise. Where English and 
American law differ, the problems are the best which the subject of Sales 
offers for study. Here and elsewhere, for pedagogical purposes English 
decisions are almost indispensable, even for American students. They pre- 
sent complicated, fundamental problems, and their opinions are well-reasoned 
—some, indeed, are classics of the subject. A case-book should be de- 
signed to offer materials for the study of the fundamentals of a subject. 
To that end it should present well-reasoned cases of some difficulty. Cases 
should be selected which challenge thought. As far as possible these should 
be leading cases and cases which present striking problems. A case-book 
should not be primarily concerned with late decisions as such, nor with 
decisions from many diverse states. These things are better done in treatises 
and other legal writings. The following well-known English cases, among 
others, have not been included: Austen v. Craven;+ Barber v. Meyerstein; ? 
Bristol v. Wilsmore ;* Cundy v. Lindsay; * Eichholz v. Bannister Fragano 
v. Long; ® Fuentes v. Montis ;* Gabarron v. Kreeft;*® Gillett v. Hill; ®° Godts 
v. Rose;1° Ex parte Golding;1* Hawes v. Watson;%* Holroyd v. Mar- 
shall ; 18 ’ Key v. Cotesworth; 14 Langton v. Higgins;15 Lee v. Griffin; ** 
Lorymer v. Smith ; Morley v. Attenborough ;1® Mucklow v. Mangles; 
Sewell v. Burdick ; ’20 Varley v. Whipp.24 Some of these cases are cited and 
quotations from their opinions given in footnotes — necessarily a sketchy 
and inadequate treatment, which is apt to mislead. The omission of many 
complicated and difficult cases, while tending to easy presentation, does not 
result in developing the student’s power to handle and analyze material, and 
it does result in leaving him unfamiliar with the essential case literature of 
the subject. 

Of the hundred and eighty-eight American cases, thirty-five were decided 
since 1914, forty-six were decided since 1906, and eighty-nine since 1893. 
The emphasis placed upon American cases, and especially upon recent 
decisions, will appeal to many teachers. Where new problems of funda- 
mental character arise, it is of course desirable to revise a case-book in the 
light thereof. The war gave rise to many such problems in Sales. The 
new problems of the war do not, however, receive particular attention. But 
otherwise the wisdom of including so many cases under the Uniform Sales 
Act may be questioned, in view of the general uniformity of decisions under 
that statute, whose history in this respect has been unlike that of the Uni- 


1 4 Taunt. 644 (1812). 12 2B. & C. 540 (1824). 
I 

5 17 C. B. (N.S.) 708 (1864). 161 B. & S. 272 (1861). 

3 I 3 Ex. 9). 
8 L. R. ro Ex. 274 (1875). 19 7 bh 318 (1808). 
® 2 Cromp. & M. 530 (1834). 20 10 A. C. 74 peg 
10 25 L. 7. na P. 61 (1855). 21 [1900] I Q. B. 513. 
11 13 Ch. D. 628 (1880). 
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form Negotiable Instruments Law, and in view also of the fact that the 
Uniform Sales Act has now been enacted in only twenty-seven jurisdictions, 
whereas the Uniform Negotiable Instruments Law has been enacted in all 
the states. The American cases are well edited. Among the more sig- 
nificant recent cases included mention may be made of the following: 
Smith Co. v. Marano;** Commercial National Bank v. Canal-Louisiana 
Bank ;** In re Bettman-Johnson Co.;*4+ Standard Casing Co. v. California 
Casing O’Neil-Adams Co. v. Eklund; Ireland v. Liggett Co.; 
Rinaldi v. Mohican Co.;** Portfolio v. Rubin;?® Helgar Corporation v. 
Warner’s Features;*° Paddleford v. Lane & Co.;*1 Rosenberg Bros. 
& Co. v. Buffum Co? Qn the other hand, certain well-known American 
decisions have not been included. Among these are the following: Chase v. 
Denny ; ** Foot v. Marsh; ** Hull v. Hull;** Moors v. Kidder; ** Moors 
v. Wyman; ** Rowley v. Bigelow; ** Thurston v. Blanchard; *® Wolcott v. 
Mount.*° 

The distribution of the two hundred and fifty cases may also be questioned. 
Only seventeen cases are giveri to documents of title and only twenty-eight 
to warranties, while nineteen cases are given to conditional sales and fifty to 
the Statute of Frauds. The subject of liens takes eleven cases, while stoppage 
in transitu has fifteen. On the whole, however, the distribution is good and 
emphasis is well placed. The better portions of the book seem to be those 
dealing with warranties and conditional sales. The sections on warranties 
and documents of title could with profit be expanded still further. 

The arrangement of Mr. Woodward’s book calls for comment. It con- 
tains eight chapters: (1) Subject-matter of the Contract; (2) Transfer of 
Property and Title; (3) Destruction of the Goods — Risk of Loss; (4) 
Obligations of Seller and Buyer; (5) Rights of Unpaid Seller against the 
Goods; (6) Remedies of the Seller on the Contract; (7) Remedies of the 
Buyer on the Contract; (8) Statute of Frauds. Chapter Two has twelve 
sections one of which contains two sub-sections,*! Chapter Four has six sec- 


267 Pa. St. 107, 110 Atl. 94 (1920). 
239 U. S. 520 (1916). 

250 Fed. 657 (6th Circ., 1918). 
233.N. Y. 413, 135 N. E. 834 (1922). 
-89 Conn. 232, 93 Atl. 524 (1915). 
243 Mass. 243, 137 N. E. 341 (1922). 
225 N. Y. 70, 121 N. E. 471 (1918). 
233 N. Y. 439, 135 N. E. 843 (1922). 
222 N. Y. 449, 119 N. E. 113 (1918). 
223 Mass. 113, 111 N. E. 769 (1916). 
234 N. Y. 338, 137 N. E. 609 (1922). 
130 Mass. 566 (1881). 

51 N. Y. 288 (1872). 

35 48 Conn. 250 (1880). 

86 106 N. Y. 32, 12 N. E. 818 (1887). 

87 146 Mass. 60, 15 N. E. 104. (1888). 

88 12 Pick. (Mass.) 307 (1832). 

89 22 Pick. (Mass.) 18 (1839). 

40 7 Vroom (N. J.) 262 (1873). 

41 (1) Unconditional contract to sell specific goods—In general; (2) Con- 
tract to sell specific goods to . uich something remains to be done; (3) “ Sale or 
Return” and “Sale on Approval”; (4) “Cash Sale”; (5) Contract to sell un- 
ascertained goods of a fungible nature; (6) Contract to sell unascertained goods — 
Appropriation; (7) Delivery to carrier as appropriation; (8) Effect of issue of 
document of title and of negotiation or transfer thereof — (a) Reservation of 
right of possession or property, (b) Effect of negotiation or transfer of document 
of title; (9) Effect of sale by bailee or factor; (10) Effect of reservation of prop-— 
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tions,*? Chapter Five has three,** Chapter Six has two, and Chapter Eight 
has six.*® In all, there are thirty-three divisions or “ compartments ” — an 
average of about seven cases to a “compartment.” Therefore, to some 
extent, the book suffers from a fault which is common to many recent 
case-books — that of too much analytical subdivision. By such subdivision 
an incentive to thought on the part of the student — in determining the prob- 
lem and question presented by a case and in making his critical comparison 
of cases — is largely removed. The fewer the subdivisions — the simpler and 
barer the skeleton—the better. Moreover, the arrangement, analytical 
and logical as it may be, is not necessarily the best, nor even the most 
convenient one, for teaching the subject to students who are expected to 
do the bulk of the work for themselves. Chapter Three could well be 
omitted, since its subject-matter arises commonly under the question of 
transfer of title and property. Similarly, Chapters Six and Seven could be 
omitted, for their problems likewise can be dealt with better in their rela- 
tion to the transfer of title and property, or else with warranties and the 
obligation to pay the price. In a case-book — unlike a treatise — too much 
logical subdivision may tend to confusion rather than clearness, for many 
questions naturally arise in connection with other matters to which they 
are inseparably connected, and the student is constantly being referred 
back, or compelled to wait for the solutions. 

Teachers will welcome Mr. Woodward’s tables to the Uniform Sales Act 
and to the Uniform Conditional Sales Act. Mr. Woodward also refers in 
his footnotes to cases, treatises, sections of the uniform statutes, and to 
much law review material. His “Table of Articles Cited” shows forty 
articles alone. Teachers of law will therefore find this book useful. Indeed, 
one cannot help feeling that it, like so many other case-books, is designed 
primarily for the teacher and not the student. But the case system, as has 
been pointed out elsewhere, is a system of study and not of teaching. A 
case-book should be first of all a collection of material for student use. The 
less explanatory matter the better. It may easily err in including too many 
aids for the student as well as in omitting much essential matter. A proper 
balance is admittedly difficult to strike. While Mr. Woodward’s book may 
be recommended to teachers of Sales for their own use as containing much 
excellent material, and while it is a good book, it is not the ideal book to 


put into the hands of students. ; 
E. McCurpy. 


Untrorm Laws ANNOTATED: COMMENTARIES ON CONDITIONAL SALES AT 
Common Law, UNDER VARIOUS STATE STATUTES AND UNDER THE UNI- 
FORM CONDITIONAL SALES Act. By George G. Bogert. Northport, New 
York: Edward Thompson Co. 1924. pp. xiv, 241. 


This book differs in plan from the other volumes of the series of which 
it forms a part. Every other one of the volumes merely collects the deci- 


erty by seller after delivery to buyer —“ Conditional Sale”; (11) Effect of re- 
tention of possession by seller after transfer of property to buyer; (12) Effect of 
fraud on the seller and of sales in bulk. 

42 (r) Express warranties; (2) Implied warranty of title; (3) Implied war- 
ranty of quality; (4) Delivery and payment; (5) Inspection; (6) Acceptance. 

43 (1) Lien; (2) Stoppage in transitu; (3) Resale and rescission. 

44 (1) In general; (2) In Conditional sales. 

45 (x) “Contract for the Sale of Goods”; (2) “For the Price of £10 or 
upwards”; (3) “Shall be Allowed to be Good”; (4) Acceptance and Receipt 
of Part of Goods; (5) Earnest or Part Payment; (6) The Note or Memorandum. 
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sions under the statute to which it relates, and a volume on the Uniform 
Conditional Sales Law has already been issued conforming to this plan. The 
failure to indicate to the reader the previously existing common law has 
been the chief defect of the series. The volume under review, however, 
collects with great thoroughness all decisions on conditional sales and 
states their effect. The work is admirably done, and no one having to deal 
with the subject of conditional sales should fail to examine Dean Bogert’s 
work. As draftsman of the Uniform Act, he speaks with as much authority 
as any one can in regard to its construction; and his exhaustive examination 
of the authorities, both statutory and judicial, on the whole subject of con- 
ditional sales, gives weight to any expression of opinion he may make. It 
would be gratifying if there were more of such expressions than there are. 

We have but two criticisms to make. For one, the author cannot be 
blamed, since he writes in the preface: “The physical makeup of the book 
necessarily conforms to that of the series to which it is added. This ex- 
plains the absence of footnotes and the inclusion of citations in the text.” 
Whatever may have been the necessity for printing in a text of uniformly 
fine print the supporting citations, the method involves greater difficulty in 
following a continuous argument, and less ease of reference, than the ordi- 
nary method of printing law books. 

The other criticism is of substance. It relates to only one matter, but 
one of great importance. The author states at page 44: 


“In those states where the Uniform Sales Act is now in force, this right 
to force title on the buyer and collect the price from him is limited to cases 
where the goods ‘ cannot readily be resold for a reasonable price.’ Section 
63 (3), Uniform Sales Act. Thus, in the twenty-seven states where the 
Uniform Sales Act is now in force, in cases of conditional sales of goods 
having a ready market, if the conditional buyer has agreed to pay the 
price only on condition that the property in the goods be passed to him, 
and the buyer refuses to accept the goods and take the title, the conditional 
seller cannot tender the goods, force the title on the buyer, and collect the 
price. He must be satisfied with an action for damages for breach of the 
contract. The Uniform Conditional Sales Act gives the seller no right to 
the price in this case, and the Uniform Sales Act limits that right to cases 
where the goods have no ready marketability.” 


For this proposition the case of United Machinery Co. v. Etzel" is cited. 
The opinion supports the author’s interpretation of the Uniform Sales Act, 
though such discussion of the point as the court vouchsafes partakes of 
the nature of a dictum, since the plaintiff was allowed recovery of the 
full price. A contrary decision in R. C. Bartley Co. v. Lee,? which the 
author does not cite in this connection, is opposed to the Connecticut case. 
Dean Bogert distinguishes cases where the conditional buyer promises to pay 
the price conditionally on becoming the owner of the goods from cases where 


there is no such express condition. Where no condition is stated he says the 


full price may be recovered, and for this he cites the New Jersey case. 
ere there is such a condition, his view is that the price cannot be recov- 


ered under the Sales Act, if the goods are marketable. The distinction is 
worthless, and was not made in.the New Jersey case. Payment of the price 
under a conditional sale necessarily makes the buyer the owner. The whole 
theory of conditional sales, propounded in the Uniform Act and recognized 
repeatedly by Dean Bogert in his work, is that a conditional sale is in its es- 


1 89 Conn. 336, 94 Atl. 356 (1915). 
2 87 N. J. L. 19, 93 Atl. 78 (1975). 
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sence like a chattel mortgage,—that the title of the conditional seller is 
merely for the purpose of security. As inevitably, therefore, as a chattel 
mortgagee actually owes the mortgage debt, so the conditional buyer actually 
owes the price of the goods, as soon as they are delivered to him; and the 
conditional seller has as little control of the transfer of title to the buyer 
when the debt is paid or tendered as the mortgagee has of his title or lien. 
It is immaterial in both cases whether the contract between the parties con- 
tains an express condition.* To speak of the conditional seller “ tendering ” 
the goods to the buyer, as the author does, is a misuse of words. If the 
condition of the sale is broken, the seller may reclaim the goods, but no 
“tender ” on his part is needed as a basis for his other remedy of recover- 
ing the price. Though the provisions of the Uniform Sales Act on the 
point are not so clear as could be wished, it is to be hoped that the New 
Jersey decision will be followed.*+ 

The great cause of confusion in the law of conditional sales is the assump- 
tion that a conditional sale is merely a contract to transfer ownership in 
the future, rather than a present act completed by delivery of the goods to 
the buyer, and involving immediate incidents of ownership in the buyer. 
It is cause for regret that the passage we have quoted from Dean Bogert’s 
work gives color to the idea that the error of this assumption has the sup- 
port of the Uniform Sales Act, and is perpetuated in the law of the states 
_which have enacted it. 
SAMUEL WILLISTON. 


3 See (1) SALES, 2 ed., §§ 330, 331. 
4 See ibid., § 560b. 
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ADVERTISEMENTS 


q Any man engaged in the study of law, or any lawyer 
in general practice, is in constant need of a great 
reference work which includes all legal subjects, from 
A to Z, with a full and adequate treatment of each. 


@ The only work of this character in existence | 
is known as the Corpus Juris-Cyc System. 


@ We are making an exceptionally 
favorable offer upon this greatest and 
latest compendium of the law, just at 
this time, especially to Law Students, 
which will not be available later on. 


G Over 2,000 law students have ordered this work. 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Extension, 


guano @ Send us the attached 

Please send me full information concerning ¥ 
the Corpus Juris-Cyc System, special price coupon for full informa- 
tion, price, terms and 


sample chapters. 
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ADVERTISEMENTS 


Cases are the foundation 
on which the law is built 


When a number of controversies involving similar inci- 
dents had been decided the same way, a legal principle 
began to develop { Efforts to state these principles led 
to the production of treatises and, later, of text-books | 
and encyclopedias 4 But the ‘‘ case ’’ remains the basis 
of it ail, and reports of decisions are the primary sources 
of authority 


The National Reporter System reports all of the 
current decisions of the courts of last resort of the 
entire country on one uniform and consistent plan 


The Decisions of Your State 


are included in one of the Reporters listed below 


New York Court of Appeals, Massa- ington, Idaho, Arizona, Utah, New | 


chusetts, Illinois, Indiana, and Ohio 
decisions since 1885, in the ‘‘ North- 
eastern Reporter,” at the equivalent 
of 59 cents a volume of State Re- 
ports. 


Maine, New Hampshire, Vermont, 
Rhode Island, Connecticut, New Jer- 
sey, Pennsylvania, Delaware, and 
Maryland decisions since 1885, in 
the ‘Atlantic Reporter,” at the 
equivalent of 64 cents a volume of 
State Reports. 


Michigan, Wisconsin, Minnesota, Iowa, 
Nebraska, and North and South Da- 
kota decisions since 1879, in the 
‘* Northwestern Reporter,” at the 
equivalent of 57 cents a volume of 
State Reports. 


California, Oregon, Kansas, Colorado, 
Nevada, Montana, Wyoming, Wash- 


Mexico, and Oklahoma decisions | 
since 1883, in the ‘‘ Pacific Re- | 
porter,” at the equivalent of 55 cents 

a volume of State Reports. | 


Virginia, West Virginia, North Caro- [* 


lina, South Carolina, and Georgia 
decisions since 1887, in the ‘* South- 
eastern Reporter,’’ at the equivalent 


of 82 cents a volume of State Re- | 


ports. 


Florida, Alabama, Mississippi, and | 


Louisiana decisions since 1887, in 
*¢ Southern Reporter,” at the equiva- 
lent of 97 cents a volume of State 
Reports. 


Kentucky, Tennessee, Arkansas, Mis- 


souri, and Texas decisions since 
1886, in the ‘‘ Southwestern Re- 
porter,” at the equivalent of 73 
cents a volume of State Reports. 


Write for further information on the Reporter covering your state 


West Publishing Co. 


St. Paul, Minn. 
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A Directory of Case-Books 


Advertisements of Case-Books, to occupy five lines or less, will be inserted in this Directory for $5.00 per year. 
if three or more case-books are advertised, the rate will be $4.00 per year. Advertisements for less than one year 
ill be inserted at the rate of $1.00 per month, if cash accompanies the order. 


inistrative Law, Cases on, American Case-Book Series. By Ernst Freund, Professor of Law, University 
of Chicago. 681 pp., I vol., price $5.00, buckram binding. West Publishing Co., St. Paul. Minn. 
iralty, Cases on the Law of. By James Barr Ames, late Dean of Harvard Law School. Parts I-III in 
one volume, pp. 341. Price, $2.50 met. Harvard University Press, Cambridge, Mass. 
ency (including Master and Servant), Cases on. By Eugene Wambaugh, Langdell Professor of Law in 
Harvard University. Harvard University Press, Cambridge, Mass. I vol., 8vo, pp. xiii, 1061; cloth, 
$5.00 met. New edition in process; price, $6.00. 
ency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huffcut, late Professor 
of Law in Cornell University. Second edition. pp. xvii, 823; 3 352 cases, 8vo, buckram, $6.00 net. Little, 
Brown, & Co., Publishers, Boston, Mass. 
y,f-ases on, American Case-Book Series. By F. C. Goddard, Professor of Law, University of Michigan. 


" Sonu edition about 950 pages, 1 vol., price, $5.50, buckram binding. West Publishing Company, St. 
Paul, Minn. 
tican Case-Book Series. A series of one-volume pore RE for use in law schools, covering the - 


Shidaine subjects: Administrative Law (Freund), Agency (Goddard), Bills and Notes (Smith & Moore), 
Carriers (Green), Common-Law Pleading (Whittier), Conflict of Laws (Lorenzen), Constitutional Law 
(Hall), Contracts (Corbin), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure (Mikell), 
Damages (Mechem & Gilbert), Equity (Boke)>Equity (Cook), Evidence (Hinton), Insurance (Vance), 
International Law (Scott), Legal Ethics (Costigan), Partnership (Gilmore), Oil and Gas (Kulp), Persons 
(Kales), Property — Future Interests (Kales), Property — Personal Property (Bigelow), Property — 
Rights in Lands (Bigelow), Property — Titles (Aigler), Property — Wills, Descent and Administration 
(Costigan), Quasi-Contract (Thurston), Sales (Woodward), Suretyship (Hening), Torts (Hepburn), Trade 
Regulation (Oliphant), Trusts (Kenneson). West Publishing Company, St. Paul, Minnesota, Publishers. 

nkruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and r1or1o, together with 
cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Harvard University 
Press, Cambridge, Mass. Second edition, 1915. 648 pp. Price, $5.00 met. 

ills and Notes, Cases on, American Case-Book Series. By Howard L. Smith and William Underhill Moore,’ 

. Professors of Law, University of Wisconsin. Second edition, 847 pp., 1 vol., price $5.50, buckram binding. 
West Publishing Co., St. Paul, Minn. 

‘ls and Notes, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. A reprint of the work originally published in 1881. With Table of Subjects, Table of Cases, 
Summary, and Index to Summary. 2 vols., 8vo, pp. xxii, 894; v, 892. Price, half calf, $8.00 met. Harvard 
University Press, Cambridge, Mass. 

ls, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second edition, revised by Frank Leslie Simpson. pp. xiv, 511; 146 cases, 8vo, $5.00 mes. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. New 
Third Edition, enlarged, pp. xx, 1125; 316 cases 8vo, buckram, $6.00 net. Little, Brown, & Co., 
Publishers, Boston, Mass. 

tiers, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard University, Cam- 
bridge. Harvard University Press, Cambridge, Mass. Second Edition, 1 vol., 8vo, cloth, $4.00 mes; 
sold with Wyman’s Cases on Public Service Companies, $3.00 net. 

tiers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University of Illinois. 
614 pp., r volume, price, $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

il Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Price, 
$5.00 net. Published in 1915, by the Editor, A. W. Scott, Langdell Hall, Cambridge, Mass. Supplement 
published in 1922, $0.50. 


Please mention Tus Review when dealing with our Advertisers. 
vi 


- | 
d | 
Ss | 
is 
| 
ew 
ns 
te- | 
nts 
ro- 
gia 
th- 
ent 
ind | 
in | 
va- 
ate 
lis- 
nce 
Re- 
73 
ate 
n. 


ADVERTISEMENTS 


Conflict of Laws, A Selection of Caseson. By Joseph H. Beale, Royall Professor of Law in Harvard University, 
Harvard University Press, Cambridge, Mass. Half Pigskin edition in 3 volumes with summary — out of 
print. Bound in buckram in two parts. Price, $8.00 meé. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 
to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Law 
in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. 848. Price, cloth, 
$5.00 net. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Second Edition. 1119 pages, 1 volume, price, $6.00, buckram binding. West Publishing Co., 
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1297; 2096 cases, 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 
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Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, Dean, University of 
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Contracts, A Selection of Cases on. Second Edition. Edited and annotated by Samuel Williston, Weld 
Professor of Law in Harvard University. pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 net. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
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contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
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Contracts, Cases on the Law of. By Arthur L. Corbin, Professor of Law in Yale University. 1538 pp. 
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consin Law School. Second Edition. 1018 pages, 1 vol., price $6.00, buckram binding. West Publishing 
Co., St. Paul, Minn. 
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Evidence, Caseson. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S. 
Roberts of the Fordham University School of Law. Part one now ready — Price, $5.00. Baker, Voorhis 
& Co., New York. 

Evidence, Cases on the Law of. American Case-Book Series. By Edward W. Hinton, Professor of Law 
in the University of Chicago. 1120 pp., 1 vol., price $6.00, buckram binding. West Publishing Company, 
St. Paul, Minnesota. 

Evidence at Common Law, A Selection of Cases on. With notes by James B. Thayer, LL.D. Second Edition. 
Publisher, University Bookstore Inc., Cambridge, Mass. pp. xxi, 1203; cloth $7.00 met. In use at Harvard, 
Yale, Columbia, Cornell, New York University, University of Maine, Northwestern, Cincinnati Uni- 
versity, Chicago, Pennsylvania, Illinois University, Indiana University, Stanford University, University 
of Colorado, University of Minnesota, Vanderbilt, Trinity. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second edition. pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Buckram, $6.50 met. Little, 
Brown & Co., Publishers, Boston, Mass. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, of the Chicago Bar. 729 pages, 
1 vol., price $5.00, buckram binding. This volume is Volume 4 of a five volume case-book on Property. 
West Publishing Company, St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Profenser of Law at Cornell University. Publishers, 
Baker, Voorhis & Co., New York. Second Edition. 1 vol., 8vo, bound flexibly, $5.50 me#. In use at 
Cornell, New York University, University of Missouri, lowa State University, Fordham University Law 
School, and other law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, A.M., LL.D., Langdell Professor 
of Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiv, 1197; 
cloth, $4.50 met. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. 765 pages, 1 volume, price, $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

Interstate Commerce, Cases on. By Felix Frankfurter, Professor of Law in Harvard University. Second 
Edition, 8vo; pp. 706; cloth, $6.00 se#. Harvard University Press, Cambridge, Mass. 

labor Law, Caseson. By Francis B. Sayre, Assistant Professor of Law in Harvard Law School. New printing 
with supplement, 1923, 8vo, cloth, $5.00 me#. Harvard University Press, Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, Jr. 
Northwestern University Law School. 616 pp., x volume, price, $5.00, buckram binding. West Publish- 
ing Company, St. Paul, Minnesota. 

Legal Liability, Cases on. By Joseph H. Beale, Royall Professor of Law in the Harvard Law School. Second 
Edition. 8vo, cloth, price, $4.00. Harvard University Press, Cambridge, Mass. 

Mortgage, Select Cases and Other Authorities on the Law of. By George W. Kirchwey, Dean of the Faculty 
of Law in Columbia University. Second Edition, 1917, by I. Maurice Wormser, Professor of Law at 
Fordham University. Publishers, Baker, Voorhis & Co., New York, 8vo, pp. xii, 764; buckram, price, 
$5.00. Used at Columbia, Fordham, Yale, Georgetown, Wisconsin, Iowa, Leland Stanford and many 
other university law schools. 

Cases on. By Bruce Wyman, formerly Professor of Law in Harvard University, 8vo. Cloth, cut 
flush. 479 pp. 8vo. $3.75 net. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huficut, late Professor 
of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of the 
New York Bar. Publishers, Baker, Voorhis & Co., New York. 1 vol., 3vo, pp. xvi, 900; law canvas, 
$s.00 met. In use at Cornell, Northwestern, University of Maine, Indiana University, and other law 
schools. This work contains: (r) The Negotiable Instruments Law as enacted in several of the States; 
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(2) the original notes of the American draftsman (J. J. Crawford Esq.); (3) many of the notes of the 
English draftsman (Judge Chalmers); (4) the English Bills of Exchange Act; (5) a large collection of 
Selected and Leading Cases; (6) Citations and Extracts from Leading Authorities; (7) systematic and 
thorough annotations by the editor. 

Oil and Gas, Cases on, American Case-Book Series. By Victor H. Kulp, Professor of Law, University of 
Oklahoma. 531 pp., 1 vol., price, $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, University 
of Wisconsin. 638 pp., with Supplement by William E. Britton, Professor of Law, University of Illinois, 
162 pp., r vol., price, $5.50, buckram binding. ‘Vest Publishing Co., St. Paul, Minn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School, Cambridge. 1 vol., 8vo., pp. viii, 622. Price, cloth, $5.00 met. Harvard University Press, 
Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, Dwight 
Professor of Law, Columbia University School of Law. pp. xi, 691; 286 cases, 8vo, buckram, $6.00 nel. 
Little, Brown, & Co., Publishers, Bcston, Mass. 

Personal Property, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law in the 
University of Chicago. 404 pages, 1 volume, price $4.00, buckram binding. This volume is volume 1 
of a five volume case-book on Property. West Publishing Company, St. Paul, Minn. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, Hus- 
band and Wife, Marriage and Divorce.) By Albert M. Kales, of the Chicago Bar. 830 pages, 1 vol., 
price, $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband and Wife.) 
By Jeremiah Smith, Story Professor of Law Emeritus in Harvard University. Harvard University Press. 
1 vol., 8vo, pp. xiii, 713. Price, cloth, $3.00 met. , 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. Second Edition. Parts I-IV. pp. 349. Paper. Price, $2.00 met. Harvard University 
Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke B. Whittier, Professor of Law, 
Leland Stanford Junior University and Edmund M. Morgan, Professor of Law, Yale University. 672 
pages, 1 Vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Property, Cases on the Law of. By John Chipman Gray, late Royall Professor of Law in Harvard University. 
6 vols., 8vo. Vols. 1-6 (2d ed.), $3.50 each. Harvard University Press, Cambridge, Mass. 

Property, Cases on the Law of, American Case-Book Series. Five volumes as follows: Vol. I. Personal 
Property, by Harry A. Bigelow, of the University of Chicago Law School. Vol. II. Rights in Lands, 
by Harry A. Bigelow. Vol. III. Titles to Real Property, by Ralph W. Aigler, of the University of 
Michigan Law School. Vol. IV. Future Interests, by Albert M. Kales, of the Chicago Bar. Vol. V. 
Wills, Descent and Administration, by George P. Costigan, Jr., of the Northwestern University Law 
School. West Publishing Company, St. Paul, Minn. 

Property, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Intended for 
the use of first-year students. Used in fifty law schools. 856 pp., $6.00 me#. Amee Brothers, 21 Brattle St, 
Cambridge. 

Public Service, Common Carriers and Innkeepers, Cases on. By Charles K. Burdick, Professor of Law in 
Cornell University. Second Edition. pp. xxii, 724; 210 cases, 8vo. Buckram, $6.50 net. Little, Brown, & 
Co., Publishers, Boston, Mass. 

Public Service Companies, Cases on. By Bruce Wyman, formerly Professor of Law in Harvard University. 
Third edition. 1 vol., 8vo, with an index of subjects; cloth, $4.00 net; sold with Beale’s Cases on Carriers, 
$3.00 met. Harvard University Press, Cambridge, Mass. 

Quasi-Contract, Cases on, American Case-Book Series: By Edward S. Thurston, Professor of Law, Yale 
University. 625 pages, 1 volume, price $5.00, buckram binding. West Publishing Company, St. Paul, 
Minn. 

Real Property, Selected Cases on the Law of Property in Land. Containing a classified selection of casts 
on the topics usually taught in law schools in the course on ‘‘Real Property.” By William A. Finch, 
Professor of Law at Cornell University. Second Edition, with Supplementary Cases and Note 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo., pp. 387; law canvas, $5.00 net. In use # 
University of Wisconsin, University of Maine, University of California, and other law schools. 

Rights in Lands, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law, Universit) 
of Chicago. 827 pp. 1 vol., price $5.50, buckram binding. This volume is volume 2 of a five volum* 
case-book on Property. West Publishing Company, St. Paul, Minn. 

Sales, Cases on. By Samuel Williston, Dane Professor of Law in Harvard University. Harvard Universit) 
Press, Cambridge, Mass., Third Edition with Supplement, 1919. pp. 1196. Cloth, $6.00 set. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Professor of Law, University 4 
Chicago. 785 pages, r vol., price, $5.50, buckram binding. West Publishing Co., St., Paul, Minn. 

Sales, Selected Cases on. By Francis M: Burdick, Dwight Professor of Law in Columbia University School 

of Law. Second edition. pp. xiii, 792; 330 cases, 8vo, buckram. $6.00 net. Little, Brown, & C 

Publishers, Boston, Mass. 
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Suretyship, Cases on, American Case-Book Series. By Crawford D. Hening, formerly Professor of Law, 
University of Pennsylvania. 660 pp., 1 vol., price, $5.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. Parts I-IV, pp. 652. Price, cloth. $4.75 met. Harvard University Press, Cambridge. 
Taxation, Caseson. By Joseph H. Beale, Royall Professor of Law in the Harvard Law School. 1924 Edition 
with Supplement. 8vo; cloth, $4.00 met. Supplement sold separately, $.50. Harvard University Press, 

Cambridge, Mass. 

Titles, Cases on, American Case-Book Series. By Ralph W. Aigler, Professor of Law in the University of 
Michigan. ‘ 953 pages, 1 volume, price $5.50, buckram binding. This volume is volume 3 of a five volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith. Vol. I with Notes 
and Citations. By Ames. Third Edition. 8vo, cloth, pp. 910. Vol. II. By Smith. Second Edition. 
8vo, cloth, pp. 731, $6.00 for the two volumes. New Edition, 1919, conforming to the first-year curri- 
culum in Harvard Law School, by Roscoe Pound. pp. 1028. Price, $7.50 met. Harvard University 
Press, Cambridge, Mass. 

Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law. pp. xv, 
709; 161 cases, 8vo. Buckram, $5.00 ned. Little, Brown, & Co., Publishers, Boston, Mass. 

Torts, Cases on, American Case-Book Series. By C. M. Hepburn, Professor of Law, University of Indiana. 
About 1400 pages, 1 vol., price $6.00, buckram binding. West Publishing Company, St. Paul, Minn. 

Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. Am 
entirely new arrangement of this subject. 2 vols. pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed on 
thin paper. Buckram, $11.00 ne#. Little, Brown, & Co., Publishers, Boston, Mass. 

Trade Regulation, Cases on. By Herman Oliphant, Professor of Law, Columbia University. 1099 pages, 
one volume, price $5.50, buckram binding. West Publishing Company, St. Paul, Minnesota. 

Trusts, Cases on, American Case-Book Series. By Thaddeus D. Kenneson, Professor of Law, New York 
University. 617 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Trusts, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. pp. xiii, 842. 
Price, buckram, $6.00 met. Published in 1919, by the Editor, A. W. Scott, Langdell Hall, Cambridge, 
Mass. In use in sixty law schools, 

Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable uses 
in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price, law canvas, $6.00 net. In 
use as a text book at Columbia University. 

Wills and Administration, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University 
Published in 1917, by the Editor. 1 vol., pp. xiii. 879, with an appendix of selected Probate Forms. 
Cloth, $5.00 met. In use in the law schools of the following universities: Harvard, Boston, California. 
Catholic, Iowa, North Carolina, Oklahoma, Tennessee, West Virginia, Wisconsin. 

Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr.. Protessor of Law, Northwestern | 
University. 781 pp., rt vol., price $5.00, buckram binding. This volume is volume 5 of a five volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 
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“The Stationery of a Gentleman” 


is the recognized paper for men. It has ‘no 
superior. Its crisp, crackling sheets, its strength 
and lasting qualities pronounce it at once the 
stationery of a gentleman who is also a man. 
“Tt is a known fact that one is judged by 
the stationery he uses. What opinion is your 
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ANNOUNCEMENT 


A NEW SELECTION OF 


CASES 
MORTGAGES 


By I. MAURICE WORMSER, LL.D. 


Professor of Law at Fordham University 
Editor of the New York Law Journal 


READY FOR DELIVERY IN MARCH, 1925 


Professor Wormser is particularly well qualified to make this 
book. He wrote the very popular revision of Kirchwey’s Cases on 
Mortgages which appeared in 1917 and his present work is built 
upon the firm foundation of that collection of cases. 

He has had the benefit of the suggestions of such distinguished 
authorities on Mortgage Law as Hon. Harlan F. Stone and the late 
Prof. John Norton Pomeroy. 

His vast practical experience as a real estate lawyer and counsel 
and his long experience as a teacher of the subject place him in the 
very best position to select the cases best illustrative of the principles 
expounded, and to produce a book that not only covers the subject 
fully but at the same time does not contain any more material than 
can be covered by the student in the time usually allotted to the 
course. 

The book is printed on a fine quality thin paper and is hand- 
somely bound flexibly in fabrikoid, a material that has all the appear- 
ance of fine leather but which is much more durable. 


Price $6.50 delivered. 


If you are a teacher of the Law of Mortgages ask us to 
send a copy of this book to you for examination. 


BAKER, VOORHIS & CO. 
45-47 JoHN STREET NEW YORK, N.Y. 
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ternational le js system in rela- 
tion to its influence upon civil 
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bulwark of Absolutism against 
the political emancipation of 
man. 


Sterling E. Edmunds, LL.D. | 
Lecturer on the Law of Nations in St. 


Louis University of Law, and For- 
mer Assistant in the Department of State. 


Cloth, $5 net. 
JOHN BYRNE & CO. 
715 Fourteenth St., N. W. 


Washington, D.C. 
1925. 
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THE PROFESSIONAL IDEALS 
OF THE LAWYER 
A STUDY OF LEGAL ETHICS 


BY 
HENRY WYNANS JESSUP, M.A., J.D. 


A text book for Law Students. 

A guide for Grievance Committees. 

A help to Professors in Law Schools. 

A handbook for the Practicing Attorney. 


With Analytical Index 


OUTLINE OF CONTENTS 


INTRODUCTION BY CHARLES A. BOSTON 
Chairman of the “Ethics Clinic” 


_PREFACE BY THE AUTHOR 


Discussion in form of questions raised by the students, 
with answers citing authorities 


Examples of Questions Discussed 


What is a profession? How is the lawyer’s duty to the Court 
How is it different from business? violated? 
What is practice of the law? Is, then, the propriety of professional 
What is meant by Legal Ethics? conduct, in given circumstances, a 
How should a Committee on Professional debatable question? 

Ethics organize its work? For what conduct may a lawyer be dis- 
How should a Committee on Grievances barred? 

or Discipline function? What is his relationship to his fellow 
Are these canons of general acceptance? lawyers? 


The text also includes 


Canons of Professional Ethics, with annotation citations of Century and 
Decennial Digests. 


Canons of Judiciary Ethics. ; 
Moot questions under each for class discussion. 
Sir Mathew Hale’s Rules, and Hoffman’s Resolutions. 


232 questions and answers passed upon by Committee on Professional 
Ethics of N. Y. Co. Lawyers’ Association. 


Reprint of same committee’s summary of causes for discipline of lawyers 
in New York, from the earliest days. 


Price $5.00, Flexible Binding 
1925 
Published by 


G. A. JENNINGS CO., INC. 
150 NASSAU STREET NEW YORK CITY 
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LAW 


HARVARD UNIVERSITY 


TERMS OF ADMISSION 


The following men will be admitted: 


1. Graduates of colleges of high grade. 


2. Graduates of other colleges of approved 
standing who ranked in the first third of 
the class on the work of the senior year. 


_ FOR FURTHER INFORMATION APPLY TO 


~ THE SECRETARY 
Harvard Law School 


CAMBRIDGE, MASS. 
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PUBLIC UTILITIES 


By OSCAR L. POND, LL. B., Ph. D. (Columbia) 


| PUBLIC. 
UTIL! 


EDITION 


HISES 
AVP AREGULATION 


ALG ATION 
COMMISSIONS 
Ry 


ray 


EHICLES 
PEALS From COMMISSIONS 


Third Edition 
Thoroughly Revised 
Greatly Enlarged and 


Brought 
Down-to-Date 


A Complete and Exhaustive 
Treatise on the Law Relating to 
Public Utilities, Including: 


Franchises 
Valuation of Property 
Rate Regulation 
Adequate Service 
Municipal Supervision 
Government Regulation 
Control 
Public Service Commissions 
TheApplication of the Regulation 
of Public Utilities Commissions 
to Public Service Corporations 


Regulation of Motor Vehicles 
Appeals from Commissions 
Etc., Etc., Etc. 


Parallel Citations to the National 
Reporter System, U.S. Reports Law 
Edition, Public Utilities Reports and 
the Leoding Series of Selected Cases 


ONE LARGE VOLUME 
LAW BUCKRAM BINDING 
$10.00 Delivered 


THE BOBBS-MERRILL COMPANY : Indianapolis 
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‘Make your set of Reporters 


100 PER CENT. EFFICIENT 


In Shepard’s Reporter Citations, and in no other publications, 
you obtain — 


(a) Every state and federal citation, throughout the National 
Reporter System, of every case in each unit of that System. 


(b) An analysis of citations showing the particular paragraph 
of the syllabus relied upon by each citing case, and also 
all instances where cases have been ‘‘ overruled,” ‘‘ limited,” 


distinguished,” etc. 


(c) All affirmances, reversals, etc., by higher state courts or 
by the United States Supreme Court. 


Shepard’s Reporter Citations 


ATLANTIC REPORTER CITATIONS $25.00 
Quarterly Cumulative Supplements, per year. 10.00 
NORTHEASTERN REPORTER CITATIONS, (2 —s 35.00 
Quarterly Cumulative Supplements, per yeat.......... 
NORTHWESTERN REPORTER 35.00 
(New Edition, 1922) 
Quarterly Cumulative Supplements, per year 10.00 
PACIFIC REPORTER CITATIONS 35.00 
(New Edition, 1921) 
Quarterly Cumulative Supplements, per year 10.00 
SOUTHERN REPORTER CITATIONS ' 20.00 
Quarterly Cumulative Supplements, per year 9.00 
SOUTHEASTERN REPORTER CITATIONS 30.00 
Quarterly Cumulative Supplements, per year 9.00 
SOUTHWESTERN REPORTER CITATIONS 35.00 
(New Edition, 1924) 
Quarterly Cumulative Supplements, per year 10.00 
NEW YORK SUPPLEMENT CITATIONS 25.00 
Quarterly Cumulative Supplements, per year. 10.00 


Established THE FRANK SHEPARD COMPANY 
Publishers of 


SHEPARD” S CITATIONS 


76-88 Lafayette Street New York, N. Y. 


Please mention THz Revimw when dealing with our Advertisers. 
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ADVERTISEMENTS 


ESTABLISHED 1618 


C(@CLOTHINGS 
Gentlemens Furnishing Goods, 


MADISON AVENUE COR. FORTY-FOURTH STREET 
NEW YORK 


BOSTON 


LITTLE BUILDING: TREMONT COR. BOYLSTON 
Telephone Beach 4743 


Flannels, Linen, Silk 


for Summer 
We have issued a colored map 
of part of New York City 
which will be sent to anyone mentioning, 
Tue Harvarp Law Review 


NEWPORT PALM BEACH 


AUDRAIN BUILDING PLAZA BUILDING 
220 Avenue County ROAD 


REPRINTS 


of the following articles which have appeared in the REVIEW 
are now available: 


THE THEORY OF JUDICIAL DECISION 
Pounp 


PROGRESS OF THE LAW, EQUITY 
Roscoe Pounp 


PROGRESS OF THE LAW, EVIDENCE 
ZECHARIAH CHAFEE, JR. 


COMMERCIAL LETTERS OF CREDIT 
Wituram E. McCurpy 


PROXIMATE CONSEQUENCES OF AN ACT 
Joseru H. BEALE 


HARVARD LAW REVIEW ASSOCIATION 
Austin Hall Cambridge, Mass. 


Please mention Tom Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


NORTHERN IRELAND 
LAW REPORTS 


Beginning with January 1925, the Law Reports of 
Northern Ireland are being published as a separate series, 
in the same style as to type and make-up as the English 
Law Reports. Part I is now ready. 


This series contains reports of Cases heard in the 
Court of Appeal and in the High Court of Justice for 
Northern Ireland. The Reports are issued quarterly and 
the April number in each year will contain the Statutes 
passed in the preceding calendar year. 


The subscription price is, 
$10.50 per year in parts as issued, or 
$12.50 per year in bound volumes at end of year. 


To subscribers to the English Law Reports a special 
price is given of, 


$ 8.00 per year in parts as issued, or 
$10.00 per year in bound volumes. 


We have been appointed sole agents for Canada and 
the United States, by the Council of Law Reporting for 
Northern Ireland. All subscriptions will be billed and 
mailed from our own office, ample stocks being always 
kept on hand. 

If you are entitled to the special subscription rate, 
please state in your order that you are now a subscriber 


to the English Law Reports. 
We solicit your subscription and hope to receive by 
return your instructions to place your name on our lists. . 


THE CARSWELL COMPANY, LIMITED, 
145-149 Adelaide Street, West. 
TORONTO : CANADA 


Please mention Tax Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


In Real Estate Matters 


The following books are important, though not recently published. 


Restrictions on Use of Real Property 


By C. P. Berry, Esq., of St. Louis bar. The author made dili- 
— search for all cases in American, Canadian, English, Irish, 
cotch and Colonial Reports and accurately stated results. All 
American cases since publication can be readily found through the 
American Digest under the title Covenant (Section 20) easy to 


find. Price $6.50 delivered. 
Special Assessments 


HamILTon on Special Assessments 1907, price reduced to $5.00. 

The first general treatment of special assessments. The author, 
C. H. Hamilton, was City Attorney of Milwaukee for a long time. 
The book has had a general sale. Late cases of course may be readily 
found in the American Digest. 


Nuisances 


, Woop on Nuisances, 2 volumes, price reduced from $12.00 to 
8.00. 

The author, H. C. Wood, made many standard law books. 
His works are worthy of the name of “treatises.” There is no recent 
work on this subject, the last being 1907. You will have to consult 
the American Digest for late cases in any event, and it is well to 
begin investigation with a treatise. 


Waiver 


Bowers on Waiver, 1914, $6.00. 
The only full treatise on waiver. There are but few copies left 
of the edition. 


Speculation and Gambling 


McMatu on the Law of Speculation and Gambling, cloth, $3.00- 

This pertains especially to board of trade and stock exchange 
matters. In view of the real estate booms in various parts of the 
country it might be found serviceable in the interpretation of 
contracts. 


_ Prices named are for transportation paid to destination. We 
shall be glad of your orders and inquiries. 


GEORGE I. JONES, Law BookseELLers 
202 S. Crark Sr. CHICAGO 


Please mention THz Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


DELAWARE CORPORATIONS 


ORGANIZED REPRESENTED 
Assistance to Lawyers in Organization — Maintenance of Statutory Local Offi 


DIGEST OF DELAWARE CORPORATION LAW — on WITH- 


OUT PAR VALUE free to lawyers on request — Also organizing 
corporations. 


Tue onty Book on Detaware Corporation Law 
DELAWARE CORPORATIONS AND RECEIVERSHIPS 
By JOSIAH MARVEL 


Full text of law, annotated with all decisions. Statutory and Case Law 
and Rules of Court Governing Receiverships of Delaware Corporations. 
Also Forms for organizing Delaware Corporations. 


Second Edition ready about July 1, 1925. 
Cloth bound 250 pages Price $3.00 Postpaid 


CORPORATION SERVICE COMPANY 
Equitable Building Wilmington, Delaware Tel. Wilmington 132 


TELEPHONE, KENMORE 1812 


The Tupper Studto 


PORTRAITS OF GENTLEMEN 
BY PHOTOGRAPHY 


FOR THIRTY-EIGHT YEARS THE NAME OF TUPPER 
HAS BEEN ASSOCIATED WITH THE LAW SCHOOL 


Special Rates for Law Men 


1070 BOYLSTON ST. BOSTON 


Please mention THs Review when dealing with our Advertisers. 
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ity Rules annotated and digesed, | 
book to which reference ig easily. 
and without one’s: having. te’ run 
bsequent to Marek 3, roti. 
more tedious examination of sub- 
statutes at large to. determine whether judicial code section 
Die digest of cases cited, both as-to the Judicial: Code and the: 

Equity Rules, embrace decisions announced. in the 265 U. Report 

and the 300 Federal Reporter. The Equity Rules are revised to date. 

__ It alao contains the federal statutes in refetence to Attachment, 
ty and the rules of 
subjects have been 

is aboye set for 


a 
ad bar it furnishes, in a single v 
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One Volume. 
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